
BLOG POSTS 

22 MAY 2013 TO 28 JULY 2013 

 Page 

1. Still not the Eurosail Judgment (22 May 2013)…………..………...................... 2 
 

2. (1) Legal charge for bankruptcy annulment service unenforceable; (2) 
Employment Appeal Tribunal acknowledges company’s conflicting statutory 
duties; (3) English court leaves US to decide bankrupt’s COMI; (4) company 
restoration did not avoid administration-liquidation time gap; (5) what are 
TUPE “affected employees”?; (6) more on Jersey administration appeal (2 
June 2013)…………………………………..………………………………….….... 5 

 
3. Administration Tangles (22 June 2013)…………………………......................... 11 

  
4. The Deregulation Bill (4 July 2013)……………………………………………...... 16 
 
5. Case summaries: two Administration appointments; two OR cases; valuing a 

bank’s claim; LB Pension Scheme; and a disqualification (18 July 2013)…..... 21 
 
6. The Kempson Review of IP Fees – a case of Aussie Rules? (21 July 2013)… 26 
 
7. Not the Nortel/Lehman Decision (28 July 2013)……..………………………….. 32 
 
 Appendix to “Administration Tangles”………………………………………….. 38 
 

 

 

  

 

Insolvency Oracle 

Michelle Butler MIPA MABRP 

144 Wilson Road 

Reading 

RG30 2RW 

Email:insolvencyoracle@pobox.com 

Blog: www.insolvencyoracle.com 



 

www.insolvencyoracle.com 1 August 2013 Page 2 

 

1. Still not the Eurosail Judgment (22 May 2013) 

Even if you’ve been living in a cave for the past few weeks, 
you will not have escaped the flood of comprehensive legal 
updates on Eurosail. Consequently, I’m not even going to 
attempt to cover the case here. 

Instead, something completely different: I thought I would 
convey my thoughts on the recent SIP re-drafts, now that 
the consultations are over. 

SIP3A (Scotland) 

I feel ill-equipped to comment on this SIP, so I am sure that 
my peripheral thoughts stack up poorly against those of you 
who deal with Trust Deeds on a daily basis. 

Having seen the substantial tone change of the draft SIP3 
(E&W), i.e. the stripping-out of a vast amount of 
prescription from the current SIP3, I felt that this new draft 

SIP3A stood in stark contrast, containing much of the existing prescription and even adding 
to it in some areas. I sense that a fairly large proportion of insolvency professionals prefer 
prescription to principles – as I mention below, personally I don’t place myself in that crowd – 
but I do wonder whether even those people would feel that this SIP3A draft has the balance 
wrong.  

I had to chuckle at the SIP consultation response form mentioning that “matters being 
addressed in the PTD Regulations will not be included in SIP3A”; I counted at least 13 
paragraphs that pretty-much simply repeat a statutory requirement. For example, what 
exactly is the point of including in a SIP: “Trustees should comply with the procedures for 
bringing the Protected Trust Deed to a close as detailed in the Regulations”?! 

I understand that I was not alone in questioning the SIP’s directions regarding face-to-face 
meetings. Put into an historical context, I am not surprised to see this draft SIP3A require 
visits to the business premises in all cases where the debtor is carrying on a business. E&W 
followed a 2-stage process to drop physical meetings for IVAs: the current SIP3 (E&W) 
requires meetings in person for trading individuals, but – thankfully, in my opinion – the re-
draft SIP3 has left this to the IP’s judgment. However, do PTD Trustees need to take the 
same incremental steps? Can we not focus on what is the purpose of a physical meeting? 
Are all debtors in business so untrustworthy and difficult to read that the IP/staff have to 
check out every story for themselves?  

There seem to have been some unhelpful cut-and-pastes from the AiB Guidance, resulting 
in some contradictions and some matters, which I feel are not fit for a SIP (e.g. the purely 
procedural requirement to advise the AiB of the debtor’s date of birth). There seems to be a 
contradiction in that para 6.9 requires the IP to “quantify the equity in each property as 
accurately as possible before the debtor signs the Trust Deed”, but para 6.13 sets a deadline 
of the presentation of the Trust Deed to creditors. This para also prescribes how the equity 
should be assessed, but it seems to me that desk-tops and drive-bys might meet para 6.13 
but not the (excessive?) accuracy criterion set out in para 6.9. And what if the equity is 
clearly hopelessly negative? Does the IP really have to go to the expense of quantifying it as 
accurately as possible before the Trust Deed is signed? 
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I have never been keen on SIP3A covering fees issues that I feel should be placed in SIP9. 
This historical mismatch has led to a fees process for PTDs that, to my mind, has never 
mirrored that for other insolvency processes as per SIP9. This issue is repeated in this draft. 
For example, SIP3A para 8.4 refers to payments to associated parties as defined in statute, 
whereas for some time now SIP9 has wrapped up, not only payments to statutorily-defined 
associates, but also payments “that could reasonably be perceived as presenting a threat to 
the office-holder’s objectivity by virtue of a professional or personal relationship” (para 25). 
SIP3A’s overlap, but not quite, of this SIP9 point is less than helpful: Trustees might be lulled 
into a false sense of security in feeling that they are complying with SIP3A whilst overlooking 
a breach of SIP9.  

I also feel that it is a shame that this draft repeats the current SIP3A words: “all fees must be 
properly approved in the course of the Trust Deed and in advance of being paid” (para 8.6). I 
know what the drafter is getting at, but how is it that fees that are properly set out in a Trust 
Deed, which has subsequently achieved protected status, are not already “properly 
approved”? And why do Trustees have to go through an additional step in the process that is 
not required for any other insolvency process per SIP9? 

SIP3 (IVAs) 

I understand that some have taken issue with the draft SIP’s perceived more onerous tone. I 
can see that repeated use of words like “be satisfied”, “ensure”, “demonstrate”, and 
“assessment” seem more onerous than the current heavily-prescriptive SIP3, but, speaking 
from my perspective as formerly working within a regulator, I am not sure if it is intended to 
mean much more in practice. If IPs are not already recording what they do, how they do it, 
and what conclusions they come to, I would have thought they were at risk of criticism by 
their authorising body. In addition, many of the requirements relate to having “procedures in 
place” to achieve an objective, which is how I think it should be – IPs should be free to use 
their own methods applied to their own circumstances; I believe that it is the outcome that 
should be defined, not the process – but I do accept that this means more thinking-time for 
IPs and perhaps more uncertainty as to whether they have the processes right so that 
they’re not doing too little or too much. 

Overall, I think that the draft SIP focuses attention where it is needed; it highlights the softer 
skills needed by an IP that draw on ethical principles rather than statutory requirements.  

I also welcome the reduced prescription. Although I suspect that many IPs will not change 
their standards as regards, for example, content of Nominees’ reports and Proposals, at 
least they may find that they are picked up less frequently than in the past where a 
document has failed to tick a particular SIP3 box… provided, of course, that they meet the 
principle of providing clear and accurate information to enable debtors and creditors to make 
informed decisions.  

There are a few areas where I feel that more careful drafting is needed. For example, there 
seems to be a difference in expectations as regards the advice received by a debtor 
depending on who gives the advice. Paragraph 11 d states that, if an IP is giving the advice, 
“the debtor is provided with an explanation of all the options available, and the advantages 
and disadvantages of each, so that the solution best suited to the debtor’s circumstances 
can be identified and is understood by the debtor”. However, the level of satisfaction 
required by an IP who becomes involved with a debtor at a later stage is simply that he/she 
“has had, or receives, the appropriate advice in relation to an IVA” (paragraphs 12 a and 13 
a). It would seem to me that “appropriate advice in relation to an IVA” may be interpreted as 
being far more limited than that described in paragraph 11 d. 
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Although I applaud the move to freeing IPs to exercise their professional judgment as to how 
to meet the principles and objectives, I confess that there are a few current SIP3 items that I 
am sad to see go. And having griped about SIP3A’s interference with fees issues, I feel 
doubly embarrassed to admit that I quite like the current SIP3’s treatment of disclosure of 
payments to referrers, which is narrowed in scope in the draft new SIP3 (e.g. under the new 
draft, a referring DMC’s fees (whether the DMC is independent of the IP/firm or not) for 
handling the debtor’s previous DMP need not be disclosed). I also like the current SIP3’s 
requirement to disclose information in reports if the original fees estimate will be exceeded 
(para 8.2) and the current SIP3’s direction on treatment of proxies where modifications have 
been proposed (paras 7.8 and 7.9). But I accept that, as a supporter of the principles-based 
SIP, I should be prepared to let these go. 

Talking of principles v prescription… 

SIP16 

Before the draft revised SIP16 had been released, I had been encouraged by the Insolvency 
Service’s statement dated 12 March 2013, reporting the Government’s announcement of a 
review of pre-packs, which stated: “Strengthened measures are being introduce (sic) to 
improve the quality of the information insolvency practitioners are required                           
to provide on pre-pack deals” (http://www.bis.gov.uk/insolvency/news/news-
stories/2013/Mar/PrePackStatement). I was therefore most disappointed to read a re-draft 
SIP16 adding 14 new items of information for disclosure – would this really improve the 
quality of information or simply the quantity?  

For example, would the addition of “a statement confirming that the transaction enables the 
statutory purpose of the administration to be achieved and that the price achieved was the 
best reasonably obtainable in the circumstances” really improve the quality? And what 
exactly is meant by “best price”? Does that take account of, say, the avoidance of some 
hefty liabilities on achieving a going-concern sale or the security of getting paid consideration 
up-front rather than substantially deferred from a less than reliable source or the avoidance 
of large costs of disposal and risk of depressed future realisations? 

There also seems to be a mismatch between the explicit purpose of the disclosure – 
justification of why a pre-pack was undertaken, to demonstrate that the administrator has 
acted with due regard for creditors’ interests – and the bullet-point list. For example, how 
exactly does disclosure of the fact that the business/assets have been acquired from an IP 
within the previous 24 months (“or longer if the administrator deems that relevant to 
creditors’ understanding”!) support that objective? Such an acquisition may raise questions 
regarding the way the business was managed prior to the sale or it might even raise some 
suspicions of a serial pre-packer at work (wherever that gets you), but I think it contributes 
little, if anything, to the justification of the pre-pack sale itself. 

I understand that there has been some dissatisfaction at the introduction of a 7 calendar day 
timescale (counting from when?) for disclosure. Personally, I think that it is damaging to the 
profession if creditors are not made aware of a sale for some time, but I would have 
preferred for there to be a relaxation of the detailed disclosure requirements so that initial 
notification, even if it is not complete in all respects (surely much of the detail can be 
provided later?), is pretty immediate. There may be all kinds of practical difficulties in getting 
a complete SIP16 disclosure out swiftly, particularly with the proposed additions, and I think 
it would be an own-goal if this meant that some IPs relied on the “unless it is impractical to 
do so” words to delay issuing the disclosure until they were sure that their SIP16 disclosure 
was perfect in all respects. Fortunately, I feel that IPs generally are cognisant of the 

http://www.bis.gov.uk/insolvency/news/news-stories/2013/Mar/PrePackStatement
http://www.bis.gov.uk/insolvency/news/news-stories/2013/Mar/PrePackStatement
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criticisms/suspicions levelled at the profession when it comes to pre-packs and most will 
pretty-much clear their desks to ensure that a complete SIP16 disclosure gets out on time. 

Finally, returning to my point about unnecessarily repeating statute in SIPs: it is a shame that 
the drafters have not taken the opportunity to remove the words: “the administrator should 
hold the initial creditors’ meeting as soon as practicable after appointment”, which apart from 
omitting the word “reasonably” (is that intended?) is an exact repetition of Paragraph 51(2) of 
Schedule B1 of the IA86. 

 
I could go on, but I’m sure I’ve bored you all already. I am certain that many of you will have 
come up with many more thoughts on the drafts – after all, that is the purpose of sending 
them out for consultation – I do hope that you have conveyed them to your RPB so that the 
resultant SIPs can be well-crafted, practical, unambiguous documents that support the high 
ethical standards of the profession. 

 
 
2. (1) Legal charge for bankruptcy annulment service unenforceable; (2) 

Employment Appeal Tribunal acknowledges company’s conflicting statutory 
duties; (3) English court leaves US to decide bankrupt’s COMI; (4) company 
restoration did not avoid administration-liquidation time gap; (5) what are TUPE 
“affected employees”?; (6) more on Jersey administration appeal (2 June 2013) 

Sorry guys, I’ve been storing up a few court decisions: 

• Consolidated Finance v Collins : legal charge resulting from bankruptcy 
annulment service unenforceable 

• AEI Cables v GMB: protective awards reduced in recognition of company’s 
conflicting statutory duties 

• Kemsley v Barclays Bank Plc : English court leaves US to decide bankrupt’s 
COMI 

• RLoans LLP v Registrar of Companies : company restoration did not avoid 2-
year gap between administration and liquidation 

• I Lab Facilities v Metcalfe : redundant employees in non-transferred part of 
business not TUPE “affected employees” 

• HSBC Bank Plc v Tambrook Jersey: Court of Appeal’s reasons for reversing 
rejection of Jersey court’s request for administration 
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Out of the frying pan into the fire for bankrupts achieving annulments 

Consolidated Finance Limited v Collins & Ors ([2013] EWCA Civ 473) 8 May 2013 

http://www.bailii.org/ew/cases/EWCA/Civ/2013/475.html 

Summary: Appellants were successful in resisting the attempts of Consolidated Finance 
Limited (“Consolidated”) to enforce mortgages over their homes, mortgages which had 
arisen as a consequence of engaging the Bankruptcy Protection Fund Limited (“BPF”, 
“Protection”) to secure annulments of their bankruptcies. The agreements were found to be 
refinancing agreements and thus subject to the Consumer Credit Act 1974, the requirements 
of which Consolidated had not met. 

Whilst the arguments centred around the construction and effects of the agreements, of 
greater interest to me are the judge’s criticisms of the transactions which, at least in the case 
examined as typical, were in his judgment manifestly to the bankrupt’s and her husband’s 
prejudice. He felt that some of the companies’ literature was misleading and noted that it 
made no mention of the “extraordinarily high rates of interest”. He also criticised the solicitors 
involved in the process, questioning whether they could avoid the duty to advise their clients, 
who were clearly entering into a transaction that was manifestly to their disadvantage, and 
suggested that they may have had “a conflict of irreconcilable interests” given their 
relationship with Consolidated and BPF. 

The Detail: Five sets of appellants sought to resist Consolidated’s attempts to enforce 

mortgages over their homes. The judge focussed on the facts of Mr and Mrs Collins’ case as 
typical of all claims. 

Mrs Collins had been made bankrupt owing a total of £13,544 to her creditors. She engaged 
the services of BPF to help her secure an annulment, given that the equity in her jointly-
owned home was more than sufficient to cover all debts. Mrs Collins’ bankruptcy was 
annulled by reason of BPF settling all sums due by means of funds totalling £24,674 
received from Consolidated. Under the terms of a Facility Letter, Consolidated agreed to 
make available a loan of £32,000 (which was also used to settle BPF’s fees), which was 
required to be repaid within three months after drawdown. Mr and Mrs Collins were unable to 
refinance their liabilities under the Facility Letter supported by a Legal Charge, resulting in 
Consolidated filing the claim, some 2.5 years later, for a total at that time of £77,385 
inclusive of interest at 4% per month after the first three months (at 2.5% per month). The 
Facility Letter also provided for a so-called hypothecation fee of 2.5% of the principal and an 
exit fee of the greater of £3,000 and 2.5% of the principal.  

Amongst other things, the appellants contended that the agreements under which they were 
alleged to have incurred the liabilities were regulated for the purposes of the Consumer 
Credit Act 1974 (“the Act”) and did not comply with the requirements of the Act. 
Consolidated’s case was that it was a “restricted-use” agreement, which would lead it to be 
exempted from the requirements of the Act. The Collins’ argument was that, if anything, it 
was a refinancing agreement, which would mean that it was not exempt. 

Sir Stanley Burton concluded from the documents that Mrs Collins was indebted to BPF for 
the sums advanced at least until the annulment order was made. “The effect of the Facility 
Letter was to replace her indebtedness to Protection, which was then payable, with that 
owed to Consolidated. In other words, the purpose of the agreement between Mrs Collins 
and Consolidated was to refinance her indebtedness to Protection” (paragraph 47). 
Consequently, it was a regulated agreement and it was common ground that it did not 
comply with the statutory requirements and was unenforceable in the present proceedings. 

http://www.bailii.org/ew/cases/EWCA/Civ/2013/475.html
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The judge felt inclined to air his concerns at the “unfairness” of the transactions between the 
Collins and BPF/Consolidated. He stated that, “at least in the case of Mr and Mrs Collins, the 
transactions were in my judgment manifestly to their prejudice… If they failed to refinance 
their liabilities to the companies, as has happened, and the Legal Charges granted to 
Consolidated were enforceable, it would not only be Mrs Collins’ equity in their home that 
would be in peril, but also that of Mr Collins. In other words, they were likely to lose their 
home. This was the very result that, according to the companies’ literature, entering into 
agreements with them would avoid, but with the added prejudice that the far greater sums 
sought by the companies would have to be paid out of the proceeds of sale of their home as 
against the sums due in the bankruptcy (for which Mr Collins had no liability)” (paragraph 
56).  

He also noted that the companies incur no risk in making the advance to the bankrupt, as 
they will only do so if there is sufficient equity in the property, and therefore “to suggest that 
they take any relevant risk, as they do by describing their services as ‘No win no fee’, is 
misleading” (paragraph 57). “Moreover, the companies’ advance literature… make no 
mention of the extraordinarily high rates of interest they charge, rates that are even more 
striking given that the indebtedness is fully secured” (paragraph 58). 

The judge also criticised the solicitors who acted for Mrs Collins and who were introduced to 
her by BPF, a relationship which, he suggested, may have given them “a conflict of 
irreconcilable interests”. “It must, and certainly should, have been obvious to them that for 
the reasons I have given the transactions with Mr and Mrs Collins were manifestly to their 
disadvantage. Mrs Collins was their client. I raise the question whether in such 
circumstances a solicitor can properly avoid a duty to advise his client by excluding that duty 
from his retainer, as LF sought to do” (paragraph 59). 

Employment Appeal Tribunal acknowledges insolvent employer’s Catch-22, but only 
drops protective awards by a third 

AEI Cables Limited v GMB & Ors ([2013] UKEAT 0375/12) (5 April 2013) 

http://www.bailii.org/uk/cases/UKEAT/2013/0375_12_0504.html 

Summary: Having consulted IPs and failed to seek additional funding, the company decided 
to make employees in one division redundant and keep another division running with a view 
to proposing a CVA. The CVA was approved, but the dismissed employees were granted the 
maximum 90 days protective awards, as the company had failed completely to consult with 
the trade unions/employee representatives as required by the Trade Union and Labour 
Relations (Consolidation) Act 1992.  

The company sought to have the protective awards reduced. The Appeal Tribunal 
acknowledged that it was unreasonable to expect the company to have continued to trade 
while insolvent to enable it to comply with the consultation requirements of the Act – the 
company could have consulted, at most, for 10 days – and that the Employment Tribunal 
should have considered why the company acted as it did. The protective awards were 
reduced to 60 days. 

The Detail: Around the middle of May 2011, insolvency practitioners warned the company 
that, unless they took action, they risked trading whilst insolvent. Following a failure to 
secure additional funding from the bank, the decision was made to close the company’s 
cable plant, leading to the redundancy of 124 employees, but continue to trade the domestic 
division, which employed 189 people, and seek to agree a CVA. On 27 May 2011, the 124 

http://www.bailii.org/uk/cases/UKEAT/2013/0375_12_0504.html
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employees were dismissed with immediate effect and later a CVA was approved on 24 June 
2011. 

An Employment Tribunal found that the company had failed to consult with trade unions and 
employee representatives as required by S188 of the Trade Union and Labour Relations 
(Consolidation) Act 1992. The company raised no special circumstances in an attempt to 
excuse non-compliance, but it did appeal the length of the protective awards, which had 
been granted for the full 90 days. 

The reasoning of the Appeal Tribunal went like this: “We very much bear in mind that the 
purpose of making a protective award is penal, it is not compensatory. It is penal in the 
sense that it is designed to encourage employers to comply with their obligations under 
sections 188 and 189. We also bear in mind that the starting point in considering the length 
of a protective award is 90 days. Nonetheless Employment Tribunals are bound to take 
account of mitigating factors and are bound to ask the important question why did the 
respondent act as it did. Had the Employment Tribunal asked this question it could not 
possibly have ignored the fact and the conclusion that the company simply was unable to 
trade lawfully after the advice it had received on 25 May. In those circumstances, it is clearly 
wrong for the Employment Tribunal to anticipate that a 90 day consultation period could 
have started” (paragraph 22). In this case, the Appeal Tribunal noted that the company could 
have started consultation around 17 to 20 May, when it seems the company first consulted 
the IPs, but there had been no consultation or no real provision of information at all before 
the dismissals on 27 May. “However, because in our opinion the Employment Tribunal failed 
to have sufficient regard to the insolvency and the consequences of trading and that a 
consultation period of 90 was simply not possible, the award of 90 days cannot stand” 
(paragraph 23). The protective awards were reduced to 60 days. 

English court leaves US to decide bankrupt’s COMI 

Kemsley v Barclays Bank Plc & Ors ([2013] EWHC 1274 (Ch)) (15 May 2013) 

http://www.bailii.org/ew/cases/EWHC/Ch/2013/1274.html 

Summary: An English bankrupt sought to have US proceedings against him restrained. The 
English court declined to intervene, observing that the Trustee’s ongoing application in the 
US Bankruptcy Court for recognition under UNCITRAL of the English bankruptcy would 
decide the bankrupt’s fate. 

The Detail: On 26 March 2012, Kemsley was made bankrupt on his own petition. Shortly 
before this, Barclays commenced proceedings against him in New York (and later in 
separate proceedings in Florida). Kemsley’s Trustee applied to the US Bankruptcy Court for 
recognition under UNCITRAL of the English bankruptcy as a foreign main proceeding. At the 
time of this hearing, judgment on the Trustee’s application had not yet been given, but the 
New York proceedings had been adjourned awaiting the outcome. 

Kemsley applied to the English court to restrain Barclays from continuing with either the New 
York or the Florida proceedings. The issue for Kemsley was that, although he would be 
discharged from his English bankruptcy on 26 March 2013, if Barclays were successful in 
the New York proceedings, that judgment would be enforceable for 20 years in the US and 
other jurisdictions that would recognise it. 

Mr Justice Roth noted a couple of authorities, which followed the principle that “there must 
be a good reason why the decision to stop foreign proceedings should be made here rather 
than there. The normal assumption is that the foreign judge is the person best qualified to 

http://www.bailii.org/ew/cases/EWHC/Ch/2013/1274.html
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decide if the proceedings in his court should be allowed to continue. Comity demands a 
policy of non-intervention” (paragraph 30). 

The judge noted that, if the English bankruptcy were recognised as foreign main 
proceedings on the basis that England was Kemsley’s COMI, the New York and the Florida 
proceedings would be stayed. But what if the US Court finds that Kemsley’s COMI was the 
USA? In that case, would it be right for the English court to intervene? As Roth J observed: 
“either Mr Kemsley’s COMI was in England, in which case an anti-suit injunction is 
unnecessary; or it was in the United States, in which case I regard such an injunction as 
wholly inappropriate” (paragraph 50). Consequently, Roth J dismissed the application. 

In a postscript to the judgment, it was reported that the Trustee’s application for recognition 
was refused by the US court. The court found that, at the time of the petition, Kemsley’s 
COMI was in the USA.  

Company restoration of no use to petitioner, as it left a 2-year gap between 
administration and liquidation 

RLoans LLP v Registrar of Companies ([2012] EWHC B33 (Comm)) (30 November 
2012) 

http://www.bailii.org/ew/cases/EWHC/Comm/2012/B33.html 

Summary: A creditor sought the restoration of a dissolved company to the register in order 
to pursue a preference claim. The company had been moved to dissolution from 
administration in 2010, so the petitioner sought a winding-up order that would follow on 
immediately from the administration so that the preference claim was not already out of time.  

The judge restored the company and ordered the winding-up, but noted that this did not deal 
with the 2-year gap between insolvency proceedings. This was because he felt that, on filing 
the form under paragraph 84 of Schedule B1, the administration had ceased, dissolution 
being a later consequence, and so the eradication of the dissolution merely brought the 
company back to the position after the end of the administration. 

The Detail: To enable a preference claim to be pursued, RLoans LLP sought the restoration 

of a company to the register and a winding-up order to take effect retrospectively from the 
date that the former Administrators’ notice of move to dissolution was registered. The 
transaction that is subject to the preference allegation occurred in March 2006; 
Administrators were appointed in January 2007 and they submitted the form to move the 
company to dissolution in June 2010. Therefore, only if the company’s restoration was 
accompanied by a continuation of insolvency proceedings – either a liquidation following 
immediately on the cessation of the administration or an extension of the original 
administration – would the preference claim have any chance due to the timescales 
involved; it would be of no use to the petitioner if the commencement of the winding-up were 
the date of restoration.  

Mr Registrar Jones had no difficulty deciding that it was just to restore the company to the 
register. However, he concluded that the resultant fiction that the dissolution had not 
occurred had no effect on the cessation of the administration: “when paragraph 84 of 
Schedule B1 to the Act prescribes that the appointment ceases upon registration of the 
notice, it means that there is no longer any administration in existence. The cessation is not 
dependent upon dissolution taking place” (paragraph 26). Therefore, there would still be a 
gap of over two years between the end of the administration and the start of any winding-up, 
which would not help the petitioner. The judge also felt that the solution did not lie in 

http://www.bailii.org/ew/cases/EWHC/Comm/2012/B33.html
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extending retrospectively the original administration, because the company had ceased to be 
in administration before its dissolution; all the current direction could do was to restore the 
company to the position it was in before dissolution. 

In the absence of the recipient of the alleged preference, the judge was not prepared to 
consider suspending the limitation period between the end of the administration and the 
commencement of liquidation. Therefore, all he did was restore the company to the register 
and order its winding-up. He also declined to order that the IP waiting in the wings be 
appointed liquidator: “I only have power to make the appointment if a winding up order is 
made ‘immediately upon the appointment of an administrator ceasing to have effect’ (see 
section 140 of the Act). For the reasons set out above, that has not occurred” (paragraph 
61). 

Another Employment Appeal Tribunal: “affected employees” narrowed for TUPE 
consultation purposes  

I Lab Facilities Limited v Metcalfe & Ors ([2013] UKEAT 0224/12) (25 April 2013) 

http://www.bailii.org/uk/cases/UKEAT/2013/0224_12_2504.html 

Summary: Staff employed in one part of the business were not “affected employees” under 
the consultation requirements of TUPE, because they had not been affected by the transfer 
of the other part of the business, but by the closure of their business. The fact that the 
original plan had been that their part of the business would also transfer was not relevant, 
but rather it was what was finally transferred that was relevant for TUPE consultation 
purposes. 

The Detail: I Lab (UK) Limited (“ILUK”) operated a business providing rushes and post-
production work to the film and television industry. On 11 June 2009, the post-production 
staff were given notice of redundancy, but also were told that the plan was that some of 
them would be hired on new contracts. However it seems that the plan changed; the 
company was placed into liquidation on 30 July 2009 and on 11 August 2009 assets relating 
to the rushes part of its business were sold to I Lab Facilities Limited and no new contracts 
were made with the former post-production staff. 

The Employment Tribunal found that ILUK had failed to comply with regulation 13 of the 
Transfer of Undertakings (Protection of Employment) Regulations 2006 (“TUPE”), but the 
transferee appealed on the ground that the post-production staff were not “affected 
employees” for the purposes of TUPE, because that part of the business had not transferred, 
and thus they had not been entitled to consultation. The Appeal Tribunal agreed – the post-
production staff had not been affected by the transfer, but by the closure of the business. 
However, Counsel for the employees argued that it had been the original plan – which would 
have affected the post-production staff also – that had generated the requirement to consult. 

The Appeal Tribunal reasoned: “It is necessary to appreciate that the time at which an 
employer must comply with the obligations under regulation 13 (2) and (6) is not defined by 
reference to when he first ‘envisages’ that he will take the relevant ‘measures’. Rather, the 
obligation is to take the necessary steps ‘long enough before’ the transfer to allow 
consultation to take place. That being so, it can never be said definitively that the employer 
is in breach of that obligation until the transfer has occurred” (paragraph 20). Consequently, 
as the indirect impact of the actual transfer of the rushes business did not make the post-
production staff “affected employees”, the appeal was allowed. 

 

http://www.bailii.org/uk/cases/UKEAT/2013/0224_12_2504.html
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Court of Appeal re-opens the way for administrations of overseas companies 

HSBC Bank Plc v Tambrook Jersey Limited ([2013] EWCA Civ 576) (22 May 2013) 

http://www.bailii.org/ew/cases/EWCA/Civ/2013/576.html 

Summary: As reported in an earlier post (http://wp.me/p2FU2Z-38), the Court of Appeal 
overturned a rejection of an application for an Administration Order over a Jersey company.  

The Detail: At first instance, Mann J said that an Administration Order could not be made 
under S426, as the English Court was not being asked to “assist” the Jersey Court in any 
endeavour as there were no proceedings afoot in Jersey. 

In the appeal, Lord Justice Davis expressed the view that, with all respect to Mann J, “his 
interpretation and approach were unduly and unnecessarily restrictive” (paragraph 35). His 
first point was that “S426(4) is not by its actual wording applicable (notwithstanding the title  
to the section) to courts exercising jurisdiction in relating to insolvency law: it is by its 
wording applicable to courts having jurisdiction” (paragraph 36) and, in any event, Davis J 
felt that the Jersey court was engaged in an endeavour: “the endeavour was to further the 
interests of this insolvent company and its creditors and to facilitate the most efficient 
collection and administration of the Company’s assets” (paragraph 41) and thus the Royal 
Court of Jersey made the request that it did to the English Court. 

 
 
3. Administration Tangles (22 June 2013) 

 

 

 

 

Ah, the Insolvency Act & Rules, what 
shall I compare thee to? Maybe an old 
Crown Derby figurine: looks in good 
nick when you first encounter it, but it’s 
only when you begin to handle it that 
you spot all number of hairline cracks 
and chips to the paint. I have been 
threatening to myself for many months 
now to blog on my top Act/Rules 
gripes. I have made a start here – with 
the tangle of provisions governing 
convening Administration meetings and 
fee approval – and I have many more 
that I intend to use as good blogging 
material for many months to come. 

 

http://www.bailii.org/ew/cases/EWCA/Civ/2013/576.html
http://wp.me/p2FU2Z-38
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Administrators: To hold or not to hold a Creditors’ Meeting 

Paragraph 52(1) of Schedule B1 of the Insolvency Act 1986 lists the circumstances in which 
the requirement to hold a creditors’ meeting to consider the Administrators’ Proposals shall 
not apply: 

52(1) …where the statement of proposals states that the administrator thinks: 

(a) That the company has sufficient property to enable each creditor of the company to 
be paid in full; 

(b) That the company has insufficient property to enable a distribution to be made to 
unsecured creditors other than by virtue of Section 176A(2)(a) (“the prescribed part”); 
or 

(c) That neither of the objectives specified in paragraph 3(1)(a) and (b) can be achieved 

So if a creditors’ meeting is not held by reason of any of these circumstances, how does an 
Administrator get approval for his fees?  

Rule 2.106(5A) states that “in a case where the administrator has made a statement under 
paragraph 52(1)(b)… the basis of the administrator’s remuneration may be fixed… by the 
approval of (a) each secured creditor of the company; or (b) if the administrator has made or 
intends to make a distribution to preferential creditors: (i) each secured creditor of the 
company; and (ii) preferential creditors whose debts amount to more than 50% of the 
preferential debts of the company, disregarding debts of any creditor who does not respond 
to an invitation to give or withhold approval”. 

Therefore, it’s pretty clear (although see below) for Administrators who have made a Para 
52(1)(b) statement, but what if they have made statement under either Para 52(1)(a) or (c)? 
They cannot use Rule 2.106(5A) and it seems to me that they have to use R2.106(5): “If… 
the case does not fall within paragraph 5A, the basis of the administrator’s remuneration 
may be fixed… by a resolution of a meeting of creditors” (or they can go to court, but only 
after they’ve tried to seek approval via (5)). Gripe number one: does anyone else think it’s 
nuts that the requirement to call a creditors’ meeting to consider the Administrator’s 
Proposals shall not apply, if he makes a Para 52(1)(a) or (c) statement, but then in those 
circumstances the only way it seems that he can get his fees approved is by a resolution of 
a meeting of creditors?! Some might suggest that this is met by the deemed approval 
route of R2.33(5), although personally I very much doubt it (as I do not think that Proposals 
“deemed to have been approved” equates to fees basis “deemed to have been fixed by a 
resolution of a meeting of creditors” and surely someone has to positively approve fees). At 
a stretch, I wonder if the drafter felt that, in Para 52(1)(a) or (c) cases, the rest of the 
Administrator’s Proposals were not up for discussion by the unsecureds – that would make 
sense, but then I still don’t understand why in those circumstances fee approval should rest 
with the unsecureds. 

Is this just a theoretic gripe or can it arise in practice? Well, Para 52(1)(a) statements are 
extremely rare, but what about Para 52(1)(c) statements? How many Administrations end up 
simply meeting the third objective of “realising property in order to make a distribution to one 
or more secured or preferential creditors”? If that is the case, then take care that, if you 
make a Para 52(1)(c) statement, it seems (to me anyway) that you need to seek approval of 
your fees by a creditors’ meeting (or by correspondence, of course) resolution. This outcome 
also seems contrary to the so-called “spirit” of the Act/Rules, which I will return to later. 
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The Paragraph 52(1)(b) Statement 

So let’s look a little closer at the Para 52(1)(b) statement that takes Administrators down the 
route of dispensing with a creditors’ meeting to consider their Proposals and seeking 
approval for their fees from secured (and preferential) creditors. 

Firstly, how does an Administrator think about the outcome for creditors? If, as a creditor, 
you were to ask an office holder, “do you think I am going to get a dividend from this 
insolvency case?”, how would you expect him to answer you? Personally, I would expect 
him to consider what the realisations were likely to be, what costs were going to be deducted 
from those funds, and thus how much money was left over for creditors. I would accept that, 
if I look at the estimated Statement of Affairs as at the date of insolvency, the outcome does 
not incorporate the costs of administering the case, so this outcome is completely unrealistic. 
It does not reflect what the office holder thinks the outcome will be for creditors. 

You might be wondering why I’m labouring such an obvious point. The issue is that I believe 
that opinions are divided on how Administrators should think about the likely outcome for 
creditors for the purposes of making Para 52(1)(b) statements: some believe it should be on 
a Statement of Affairs basis, i.e. exclusive of costs; others believe that the anticipated costs 
of the Administration should be taken into consideration. My personal view is that I believe 
that Para 52(1) asks the Administrator to think about the outcome and that any decision 
made without considering the likely costs that will be deducted is wholly unrealistic. 
However, I do accept that, in following what I believe is the letter of the Act, it could lead the 
Administrator in some circumstances down a route that does not observe the so-called 
“spirit” of the Act (see below), but what is an IP to do when he is expected to follow the 
Act/Rules? 

I have another issue with the wording of Para 52(1)(b): what is meant by: “insufficient 
property to enable a distribution to be made to unsecured creditors other than by virtue of” 
the prescribed part”? At first glance, it suggests that a Para 52(1)(b) statement can only be 
made in cases where the Administrator thinks that there will be a prescribed part distribution 
(but no other unsecured dividend). But if that’s the case, then R2.106(5A)(a) would never 
kick in, as there would always be a pref distribution – in full – in order for there to be a 
prescribed part, so there would never be a case where only secured creditors’ approval – 
and not the prefs also – would be sufficient for fees. You could argue that R2.106(5A)(a) 
could be used in cases where there are no prefs, but then I still think R2.106(5A)(a) is 
unnecessary, as surely, with a bit of sensible drafting, you could just use the wording in 
(5A)(b) and accept that no prefs’ approval is needed as they don’t exist. 

And does it make sense for Para 52(1)(b) to apply only when there is a prescribed part? As 
you know, the consequence of a Para 52(1)(b) statement is that the secureds (and prefs) 
have the authority to approve the Administrator’s fees. Does it make sense that, if 
unsecureds are only likely to receive something via a prescribed part, fees are approved by 
secureds (and prefs), but if unsecureds are not in the frame for any dividend at all (say, 
because the (net) realisations are going to be wiped out by the preferential claims or there is 
a pre-2003 debenture so that any surplus after the prefs goes to the secured creditor), the 
unsecureds get to approve the fees? If it is considered inappropriate from a policy point of 
view for unsecureds to have power over fees when there is likely to be only a prescribed part 
for them, then I would expect it to be considered similarly inappropriate for unsecureds to 
have such power when they are not likely to receive even a prescribed part. It seems to me 
that the policy point is that, just because S176A provides for a proportion of floating charge 
realisations to be divided off for the unsecureds, this does not mean that the floating charge-
holder loses control over fees. If that is the policy, then it seems to me that Para 52(1)(b) 
only really makes sense if one reads it that it applies where there may, or may not be, a 
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prescribed part distribution, but one thing is for certain: there is insufficient property to pay 
unsecureds a non-prescribed part dividend. 

And who exactly are unsecured creditors? Another gripe of mine is that the Act/Rules – at 
least post-EA2002 – seem to have developed a convention of using the term “unsecured 
creditor” when referring only to non-preferential unsecured creditors. For example, 
R4.126(1E)(a)(xii) requires liquidators’ final reports to set out “the aggregate numbers of 
preferential and unsecured creditors”, which suggests that preferential creditors are not 
included in the unsecured creditors category. For definitions, we can look to S248, which 
states: “‘secured creditor’, in relation to a company, means a creditor of the company who 
hold in respect of his debt a security over property of the company, and ‘unsecured creditor’ 
is to be read accordingly”. So the Act, at least as originally drafted, acknowledges the reality 
that preferential creditors are included in “unsecured creditors”.  

However, the concept that “unsecured creditors” includes prefs makes a nonsense of Para 
52(1)(b), because in that case Para 52(1)(b) could not be used if the Administrator expected 
to pay prefs, although the only time R2.106(5A)(b) kicks in is when there is a pref 
distribution.  

So, where does all that leave an IP who is simply trying to follow the Act/Rules? When 
should he be making Para 52(1)(b) statements? 

The “Spirit” of the Act/Rules 

Although I don’t think I’ve seen it written publicly or officially, I recall an exchange I had with 
someone at the Insolvency Service when I was at the IPA about the way the Administrators’ 
fees approval mechanism was intended to work. I believe the intention was that the creditors 
whose recovery prospects were affected by the Administrators’ fees would have authority to 
fix the basis of those fees – I don’t think anyone would disagree with that sensible principle. 
The problem is that it is extremely difficult to convert into legislation and, as I hope I 
demonstrate below, I do not believe it has been achieved.  

As an example, take the argument above about whether the Administrator should think 
about the outcome to creditors before or after costs. Let me take a simple case: no prefs, 
just a fixed and floating charge creditor (fixed over a freehold property) and minimal floating 
charge assets. Before costs (i.e. on a Statement of Affairs (“SoA”) basis), the estimated-to-
realise figures indicate that there would be a surplus available to unsecured creditors. 
However, when you take into consideration the likely costs of the administration (i.e. on an 
Estimated Outcome Statement (“EOS”) basis), it looks like the fixed charge surplus and the 
floating charge realisations are going to be eaten up in costs leaving nothing for the 
unsecureds. On that basis, it would seem that it would be fair for the unsecureds to have 
power over the fees, as they are the ones losing out by reason of the fees.  

But what if the property value only just covers the secured creditor’s position – although the 
SoA still shows a small surplus for unsecureds – and therefore when the fees and costs are 
taken into consideration, there is a shortfall to the secured creditor? Now, it would not be fair 
to the secured creditor to look at it from an SoA basis – and give the power to the 
unsecureds who are losing very little by reason of the marginal surplus – but the EOS 
perspective would seem fairer. 

But, in this scenario, to whom would you go for fees approval, if you were following the letter 
of the Act/Rules? 
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Attached as an appendix is a table on which I have tried to demonstrate the range of 
possible scenarios – both before and after costs – and the resultant party/parties holding 
power over the Administrator’s fees based on the alternative interpretations of the Act/Rules, 
together with who should have authority on the basis of what I think is the so-called spirit of 
the Act/Rules, as I’ve described it above. PLEASE NOTE, however, that I created this late at 
night and I haven’t checked it through. After a while, my mind boggled as I tried to picture the 
outcomes, Act/Rules interpretations, and which creditor(s) was/were being affected by the 
costs/fees. Whilst, as a consequence, I would not be surprised if I have got it wrong in some 
places, I think it demonstrates how none of the different interpretations of the Act/Rules 
reflects consistently the spirit (although it does show that some get it right more often than 
others). Thus, even if an IP tries to shoe-horn in a particular interpretation of an Act/Rules 
provision in a well-meaning attempt to reflect its spirit, they will come a cropper sooner or 
later if they consistently use that interpretation for every case. 

Not all scenarios are explored by the attached table, for example where there is more than 
one secured creditor. The Act/Rules appear odd in the case of multiple secured creditors, 
because, rather than treating them as a queue of expectant claimants, only one of whom 
(assuming they have security over the same assets) is going to be impacted by the 
Administrator’s fees, they are treated as members of a group each with equal authority over 
the Administrator’s fees; in a Para 52(1)(b) case it seems that the approval to fees of all 

secured creditors must be sought.  

But what if the company has several secured creditors who appear to have no financial 
interest – on either an SoA or EOS basis – by reason of the fact that the realisable value of 
the secured assets is only sufficient to return monies to the first charge-holder? It seems that 
this makes no difference – the approval of all secured creditors needs to be sought. And 
what if the subordinate uninterested charge-holders decline to respond to an invitation to 
give or withhold approval? It seems that the Act/Rules provide no solution… other than to 
apply to court under R2.106(6). This seems nonsensical: that a court order should be 
required to decide on an Administrator’s fees simply because a secured creditor, whose 
security is worthless, does not bother to respond to an invitation to approve the fees basis. 
The same seems to apply where there are priority secured creditors who are healthily 
secured and are facing zero risk of a shortfall whatever the fees are. Despite this, the 
Act/Rules still seem to require their positive approval of the fee basis (although there 
remains the thorny question as to whether they still count as a creditor once their debt has 
been discharged in full from the insolvent estate). 

What about a different kind of multiple security case? What if a company has several 
creditors holding security over different assets, say a portfolio of mortgaged properties? The 
Act/Rules allow the Administrator to fix more than one fee basis “in respect of different things 
done by the administrator” (R2.106(3A)) and it would seem appropriate to go to each 
relevant secured creditor and ask for approval for fees, but only in relation to dealing with the 
property subject to that creditor’s security. However, I can see nothing in the Act/Rules that 
enables an Administrator to do that. It seems that every secured creditor needs to approve 
the Administrator’s fee basis in relation to everything that he does on the case, even if he is 
seeking to charge different bases for different items and irrespective of whether that secured 
creditor has any interest in the property that the Administrator is handling. I accept that in 
reality, if there are separate mortgaged properties involved, you might have some LPA/fixed 
charge receivers about, but you get my point, don’t you? 

So where does that leave us? I think it leaves us with a tangle of statutory provisions 
governing one of the most sensitive areas of an IP’s activity – his fees – and, although I 
dread the day when I have to get my head around a completely new set of Rules, in some 
ways I feel that it cannot come soon enough. 
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4. The Deregulation Bill (4 July 2013) 

 

 

 

Tuesday’s announcement from the Insolvency Service 
reminded me that I’d buried its 2012 Annual Review of IP 
Regulation deep within a pile of court judgments that I’ve 
also not blogged about. I’ll tackle the easy job here: let’s 
look at the recent IS/BIS announcements… 

 

“New Measures to Streamline Insolvency Regulation Announced” (1 July 2013) 

http://insolvency.presscentre.com/Press-Releases/New-measures-to-streamline-
insolvency-regulation-announced-68efa.aspx 

SoS authorisations to come to an end 

The Business Minister, Jo Swinson, announced proposals to transfer the regulation of SoS-
authorised IPs to “independent regulators” in the interests of removing “a perceived conflict 
of interest” and in view of the limited powers of sanction when compared with the RPBs’. 

This is not new. At the end of 2011, Ed Davey – two Ministers’ ago – described the 
Government’s intention to remove the Secretary of State from direct authorising, which was 
a conclusion of the consultation into IP Regulation. This also was a recommendation 
emanating from the OFT’s study into corporate insolvency, which was published in June 
2010. And the idea has been bubbling along for years earlier than that. 

However, perhaps I should not focus on how long it is taking the Department to progress this 
change; finally it has a name: the “Deregulation Bill”. 

Limited Licences 

The announcement also referred to proposals to allow “IPs to qualify as specialists in either 
corporate insolvency or personal insolvency, or both, [which] will reduce the time and money 
it takes to qualify for those who choose to specialise. This will open up the industry to more 
people and improve competition”. 

This also is not new. Almost as soon as S389A was introduced via the IA2000, people have 
been asking for it to change. That Section sought to allow IPs to specialise by only 
authorising them to act as Nominee and Supervisor of (Company or Individual) Voluntary 
Arrangements. The regulatory structure was never put in place to allow such licences to be 
issued – the Secretary of State never recognised any bodies for the purpose of issuing such 
limited licences – but it was also soon appreciated that there would be little use in such 
licences: for example, if someone wanted to administer an IVA, it would also be useful for 
them to be able to become a Trustee in Bankruptcy, but this is not possible under S389A. 

http://insolvency.presscentre.com/Press-Releases/New-measures-to-streamline-insolvency-regulation-announced-68efa.aspx
http://insolvency.presscentre.com/Press-Releases/New-measures-to-streamline-insolvency-regulation-announced-68efa.aspx
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However, there was also much clamour from many IPs who felt that it was dangerous to 
allow IPs to specialise only in one field of insolvency. Many felt that the knowledge of 
someone who has passed only the personal insolvency JIEB paper was insufficient to 
enable them to deal successfully with the range of debtor circumstances that likely they 
would encounter even if they only took formal appointments on IVAs and Bankruptcies.  

It certainly seems that the current Government proposals, which highlight the benefit of a 
fast track to a licence – 1-2 years for “the new qualifications” – will lead to limited-licence IPs 
narrowing their field of vision at the JIEB-stage.  

Although there are many IPs who only take appointments in either the personal or corporate 
insolvency arena, I doubt that many would have chosen a limited licence route, even if that 
had been available. The corporate specialists tend to have got where they are either through 
a relatively many-runged large firm ladder or by having begun as a jack-of-all-trades, albeit 
with a corporate emphasis, in a smaller firm. Of course, the IPs who have lived and breathed 
IVAs for much of their professional life may have taken advantage of a limited licence route 
and they are unlikely to be taking on the complex bespoke IVA cases for which knowledge of 
corporate insolvency might be valuable, so personally I don’t feel too strongly about this 
being a bad idea… although I’m reluctant to call it a good idea, and I am not convinced that 
the profession needs to be opened up to more people and competition improved, does it? 

Other aspects of the Deregulation Bill 

The press release mentions a couple of other planned changes regarding the SoS’s and 
OR’s access to information on directors’ misconduct and the choice of interim receivers. Also 
hidden in the small print is reference to the Government’s proposals “to strengthen the 
powers of the Secretary of State as oversight regulator” – I’m not quite sure what they are, 
though… 

“Consumers benefit and business to save over £30m per year from insolvency 
reforms” (5 June 2013) 

http://insolvency.presscentre.com/Press-Releases/Consumers-benefit-and-business-
to-save-over-30m-per-year-from-insolvency-reforms-68db0.aspx 

Complaints Gateway 

Business Minister, Jo Swinson, said: “An easy route to complain is important for 
consumers… This new Complaints Gateway will help consumers dealing with the insolvency 
industry to get speedier resolution of problems and easier access to the right information”. 

“An easy route”? Firstly, the Complaints Gateway does not include complaints about 
Northern Ireland insolvencies. Nor does it include complaints against IPs licensed by the 
SRA/Law Societies. Nor does it, presumably, cover complaints about an IP’s conduct in 
relation to Consumer Credit Licensable activities..? Or at least it won’t if the IP/firm has their 
own Consumer Credit Licence… I’m not certain about IPs covered by a group licence… 
clear as mud! 

“Speedier resolution”? Well the Service’s Complaints FAQs admit that complainants will 
normally be informed whether or not their complaint is being passed to the relevant 
authorising body within 15 working days of the Gateway receiving the complaint”. That’s a 3-
week delay that would not have occurred under the old system.  

http://insolvency.presscentre.com/Press-Releases/Consumers-benefit-and-business-to-save-over-30m-per-year-from-insolvency-reforms-68db0.aspx
http://insolvency.presscentre.com/Press-Releases/Consumers-benefit-and-business-to-save-over-30m-per-year-from-insolvency-reforms-68db0.aspx
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Having said that, if the Complaints Gateway at least makes the public perceive IP regulation 
as more joined up and less self-serving than has been the perception to date, then that’s 
great! 

Red Tape Challenge Outcomes 

The press release details other proposed changes, although I do wonder at the “savings of 
over £30m per year” tagline: 

• “Removing the requirement for IPs to hold meetings with creditors where they are not 
necessary”. Final meetings, presumably? With the exception of S98s, meetings are 
never actually held, are they, so I can’t see this measure resulting in less work/costs 
for IPs? 

• “Enabling IPs to make greater use of electronic communications, for example making 
it easier to place notices on websites instead of sending individual letters to 
creditors”. So perhaps moving away from an opt out of the snail mail process to a 
default of website-only communication..? Anything less than that is pretty-much what 
we have already, isn’t it? 

• “Allowing creditors to opt out of receiving further communications where they no 
longer have an interest in the insolvency.” Hmm… personally I can’t see creditors 
bothering to put “pen” to “paper” and opt out… 

• “Streamlining the process by which IPs report misconduct by directors of insolvent 
companies to the Secretary of State, enabling investigations to be commenced 
earlier.” Well, yes, a much-reduced wishlist from the Service would be welcome, 
although that doesn’t require legislation, just re-revised Guidance Notes. Not sure 
how else you can “streamline” the process unless you make in online… but is that 
really going to make much difference..? 

• “Removing the requirements on IPs to record time spent on cases, where their fees 
have not been fixed on a time cost basis, and to maintain a separate record of certain 
case events.” – good, about time too! No more Reg 13s..? What will the RPB 

monitors find to have a gripe about now?! 
• “Removing the requirement for trustees in bankruptcy and liquidators in court 

winding-ups to apply to creditor committees before undertaking certain functions, to 
achieve consistency with powers in administrations” 

• Radically reducing the prescriptive content required for progress and final progress 
reports – sorry, this one is a fiction; it’s my own suggestion of how a huge chunk of 
unnecessary regulation might be removed in an instant! 

2012 Annual Review of Insolvency Practitioner Regulation (June 2013) 

http://www.bis.gov.uk/insolvency/insolvency-profession/Regulation/review-of-IP-
regulation-annual-regulation-reports 

This was released without a murmur, slipped into the notes of the press release above. It’s 
not really surprising that it created little noise – has everyone had enough of pre-pack 
bashing for now? – but I thought I’d try to extract some items of interest. 

Monitoring of SIP16 Compliance 

Given that only 51% of SIP16 statements were reviewed by the Service during the first six 
months of 2012, it would seem to me that the decision to move away from box-ticking SIP16 
compliance was made some time before it was abandoned half way through 2012, but at 
least the Service could report that their work was “in line with [their] previous commitments”. 
Consequently, I really can’t get excited about the Service’s findings on their SIP16 

http://www.bis.gov.uk/insolvency/insolvency-profession/Regulation/review-of-IP-regulation-annual-regulation-reports
http://www.bis.gov.uk/insolvency/insolvency-profession/Regulation/review-of-IP-regulation-annual-regulation-reports
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compliance monitoring, although it still irritates me to read that the Service considers IPs 
have not complied with SIP16 because they have not provided information “as to the nature 
of the business undertaken by the company”, which is not a SIP16 requirement (and I cannot 
see that this is essential to explaining every pre-pack) but only appears in Dear IP 42. 

Monitoring of pre-packs using SIP16 disclosures 

In the second half of the year, the Service reports that they “moved to sample monitoring of 
the pre-pack itself in order to identify whether there is any evidence of abuse of pre-packs”.  

The statistics are interesting. Out of 42 cases referred to the authorising bodies, over 80% of 
them, 34, related to IPs authorised by the Secretary of State. Given that the SoS authorised 
less than 5% of all appointment-taking IPs in 2012, that’s a fair old hit-rate. It has to be 
mentioned, however, that the 34 referrals involved only six IPs, so perhaps they are zoning 
in on particular IPs who seem to attract a disproportionate amount of criticism. It is a shame 
that, although the report describes the outcome of referrals to the RPBs, nothing is 
mentioned about the outcome of these 34 referrals to the SoS. Perhaps we will read it in 
next year’s regulatory report… or perhaps the Service hopes that the plans to drop their 
authorisation role will intervene… 

It is also a shame that the Service does not report on the outcome of the 23 complaints on 
pre-packs/SIP16 received in the year from external parties; it mentions only that six were 
referred to the RPBs. The report’s Executive Summary states that “pre-pack administrations 
continue to cause concern amongst the unsecured creditor community”, but it would be very 
interesting to learn exactly what kinds of concerns are being reported. In view of the fact that 
17 complaints did not make it past the starting post after the Service had only “considered 
the nature of the complaint”, it would seem to me that there is still a lot of dissatisfaction out 
there about the process itself, which unfortunately is sometimes translated into suspicions of 
IP misconduct. I will give the Service some credit, though, as their website now includes 
some FAQs on pre-packs that do attempt to counter the “it just cannot be right!” reaction. 

A good news point to take away from the report is: “we have not found evidence of any 
widespread abuse of the pre-pack procedure”. 

Themed Review on Introducers 

It is good to see the Service taking action to tackle websites that misrepresent professional 
insolvency services, although the limit of the Service’s powers appears evident. The report 
indicates that five websites, which were not identified as being connected with an IP, were 
changed as a consequence of the Service’s requests, but it seems that several more      
likely made no changes. The report mentions recourse available to the                           
Advertising Standards Authority and recent coverage of an ASA ruling 
(www.insolvencynews.com/article/15416/corporate/insolvency-ad-banned-after-r3-
complaint), albeit on the back of an R3 complaint, does show that this can generate results.  

The report indicates that IPs can expect the RPB monitors/inspectors to be more inquisitive 
in this area: the Service believes that RPB monitors should be “robustly questioning 
insolvency practitioners as to their sources of work and testing the veracity of answers to 
ensure confidence that insolvency practitioners are complying with the Insolvency Code of 
Ethics”. 

 

 

http://www.insolvencynews.com/article/15416/corporate/insolvency-ad-banned-after-r3-complaint
http://www.insolvencynews.com/article/15416/corporate/insolvency-ad-banned-after-r3-complaint
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Regulatory and disciplinary outcomes 

Let’s look at the visit stats for 2012: 

RPB ICAEW ACCA IPA LS CAI ICAS SoS 

Number of routine visits 176 40 159 7 16 35 11 

 
Number of targeted visits 6 1 5 0 1 2 4 

Number of appointment-
takers 547 141 436 17 28 95 64 

Average number of years 
between visits 3.11 3.53 2.74 2.43 1.75 2.71 5.82 

Percentage of IPs subject 
to targeted visits 1.10 0.71 1.15 0.00 3.57 2.11 6.25 

Hmm… does this hint at perhaps another reason why the SoS might think the time is right to 
drop authorising..? I’m referring to the average number of years between visits – 5.82 years 
for SoS-authorised IPs compared to an average of 2.92 for the RPBs as a whole – not the 
percentage of IPs subject to targeted visits, as I think that’s a two-edged sword for 
authorising bodies: it could mean that you have more than the average number of problem 
cases or it could mean that you are tougher than the rest.  

The only other points I gleaned from this section were: 

• The ICAEW clearly takes its requirement for IPs to carry out compliance reviews very 
seriously: three out of its four regulatory penalties were for failures to undertake 
compliance reviews. 

• The heftiest fines/costs resulting from the complaints process were generated as 
follows: 

o £10,000 fine for failure to register 884 IVAs with the Insolvency Service 
o £10,000 fine for failure to comply with the Ethics Code by reason of an 

affiliation with a third party website that contained misleading and disparaging 
statements about IPs and the profession 

o £4,000 penalty and £30,000 costs for taking fees from a bankrupt as well as 
being paid by the AiB as agent 

• According to the Executive Summary, apparently there have been concerns about 
“the relatively low number of complaints that are upheld and result in a sanction”… so 
can we expect the RPBs to “please” the Service by issuing more sanctions in future 
or will the RPBs satisfy the Service that their complaints-handling is just and that it is 
simply that there is nothing in the majority of complaints?  

The future 

The Service intends to look further at the “considerable concern in relation to ensuring that 
insolvency practitioners consult employees as fully as is required by law in an insolvency 
situation”. I think the case of AEI Cables v GMB (http://wp.me/p2FU2Z-3i) demonstrates 

the issues facing a company in an insolvency situation – something has to give: which 
statutory duty takes precedence? – and I cannot believe that the position for IPs is any 
easier. It will be interesting to learn what the Service discovers. 

And of course, we’re all waiting expectantly for the outcome of the Kempson review on fees; 
the Service’s regulatory report states: “A report is expected by July”…  

http://wp.me/p2FU2Z-3i
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5. Case summaries: two Administration appointments; two OR cases; valuing a 
bank’s claim; LB Pension Scheme; and a disqualification (18 July 2013) 

The Courts have been busy. Here’s a summary of half the recent judgments in my inbox: 
 
 
 

• Re Care People Limited: 
Administrator’s appointment valid 
despite defective QFCH demand 

• Re Integeral Limited: Proposed 
Administrators’ “supine approach” falls 
very far short of Court’s expectations 

• Re Clive McNally: how to value 
unsecured element of bank’s claim for 
IVA voting purposes 

• Howard v OR: OR is not Equality Act 
duty when deciding to revoke IVA 

• LB Re Financing No. 1 Limited v 
Trustees of Lehman Brothers 
Pension Scheme: Trustees entitled to 
add target companies to FSD 

• From Scotland: SoS for BIS v Reza: 
director in name only disqualified 

• From Northern Ireland: OR v 
Gallagher: OR fails to have post-
petition matrimonial order set aside as 
disposition 

 

Re Care People Limited (In Administration) ([2013] EWHC 1734 (Ch)) (18 March 2013) 

http://www.bailii.org/ew/cases/EWHC/Ch/2013/1734.html 

In Brief: Appointment of administrators six minutes after QFCH demand, which gave 
conflicting deadlines for repayment, was premature at worst. Court decided defect did 
not render appointment a nullity and waived, declaring appointment valid. 

Ultimate Invoice Finance Limited, a QFCH, issued a written demand dated 25 February 2013 
to the company and an Administrator was appointed by filing a notice of appointment at court 
at 12 noon on 26 February. The difficulty was that the demand gave two different timescales 
for repayment: in one place, two days, and, elsewhere in the same demand, by return. 
Under the terms of the charge, the written demand was to be considered as served 48 hours 
from the time of posting. The QFCH repeated the demand by emailing it at 11.54am on 26 
February, i.e. just six minutes before the appointment. Consequently, the question for Judge 
Purle was whether the Administrator had been validly appointed. 

Purle J concluded that “at least enough time, which is more than six minutes, had to elapse 
for the unchallenged part of the demand to be met, assuming the company could meet it. 
The probability, therefore, is that the appointment was not properly made at the time, but 
was irregular” (paragraph 13). However, the company was in no position to make the 
repayment in two days or at all, so “what occurred at worst therefore was a premature 

http://www.bailii.org/ew/cases/EWHC/Ch/2013/1734.html
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appointment” (paragraph 14). He felt that the defect was simply a procedural matter and did 
not consider it “of such fundamental importance as to render the appointment a nullity” 
(paragraph 15). He also believed that the prejudice to the company was limited and that 
there was no substantial injustice resulting from the premature appointment and thus he 
declared the appointment valid notwithstanding the defect.  

Re Integeral Limited ([2013] EWHC 164 (Ch)) (5 February 2013) 

http://www.11sb.com/pdf/re-integeral-ltd.pdf 

In Brief: Proposed Administrators criticised for taking “supine approach” to flawed 
administration application. Court took into account creditors’ lack of confidence in 
any administrator proposed by director and granted winding up order. 

This judgment has not yet appeared on BAILII, but the article in R3’s Summer 2013 
Recovery magazine by Prav Reddy and Christopher Boardman was quite striking, so I 
thought I’d track it down. 

Readers of Recovery magazine may recall the article, which emphasised the obligations of 
nominee administrators indicated by this case in which an application for an administration 
order was dismissed in favour of a winding-up order. The judge, Richard Snowden QC, 
stated that “it is of fundamental importance that any insolvency practitioner who is nominated 
as a potential administrator – an officer of the court – and who ventures his opinion to the 
court as to the prospects of an administration order, should do so carefully, with an 
independent mind, and on the basis of a critical assessment of the position of the company 
and the proposals going forward” (paragraph 69). In this case, the court granted leave for the 
petitioner to apply for a costs order against the nominee administrators personally on the 
basis that their evidence “fell very far short of these basic requirements” (paragraph 70). 

Having read the judgment, I thought I’d add to the R3 article. The facts of this case were 
quite unusual, leading the judge to state that, in his judgment, “the administration application 
has been a tactical ploy by Mr Joshi to avoid or at the very least postpone the liquidation of 
the Company and the independent investigation of his conduct of its affairs” (paragraph 78). 
It sticks in the throat a bit to hear a judge refer to an “independent liquidator” and to give 
weight to the views of creditors who “would have no confidence in any administrator 
suggested by Mr Joshi”. It makes for uncomfortable reading when a judge appears to hint at 
a risk, or at least acknowledges the perception of some creditors, that such an IP will not do 
his/her job when appointed officer of the court. In Snowden’s judgment “the supine approach 
of both practitioners and their failure even to acknowledge the fundamental problems… is so 
serious as to call into question their competence and independence from Mr Joshi” 
(paragraph 72). It makes me question: how is a nominated administrator to function? He is 
not an officer of the court until appointed administrator and until then he receives his 
instructions from the company in assisting in putting the company into administration – I am 
not suggesting that this supports a “supine approach”, but it does make me wonder how an 
IP can manage such risks of conflict of interest, which exist in every case, at least 
theoretically, where he is introduced to an appointment – whether Administration, 
Liquidation, or CVA – by the company.  

  

http://www.11sb.com/pdf/re-integeral-ltd.pdf
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Re Clive Vincent McNally ([2013] EWHC 1685 (Ch)) (17 June 2013) 

http://www.bailii.org/ew/cases/EWHC/Ch/2013/1685.html 

In brief: Bank was correct to deduct future costs of LPA receivers in valuing 
unsecured element of claim for purposes of voting on IVA. 

McNally appealed his bankruptcy, which had followed a rejected IVA Proposal, and the 
rejection of his application to set aside, amongst other things, the chairman’s decision on the 
amount of a bank’s debt for voting purposes. 

The key differences in the chairman’s/bank’s view of the value of the claim for and the view 
of Mr McNally were (i) the value of the property – the bank relying on a valuation of £650,000 
to £750,000 and Mr McNally relying on a letter proposing to market the property at £850,000 
– and (ii) the costs of realisation – the bank estimating them at £100,000 and Mr McNally at 
£27,000. 

The judge had little difficulty in rejecting McNally’s view of the property value in favour of the 
bank’s on the basis of the valuation evidence. Deciding on the costs of realisation was a little 
less straightforward, as they comprised costs incurred prior to the IVA meeting and future 
costs anticipated to be incurred by LPA receivers. Judge Purle QC stated: “I would accept 
that the court should not proceed on the basis that exceptional or unusual costs will be 
incurred, but where, as here, receivers are in place, the ongoing costs associated with their 
appointment are inevitable and cannot be ignored… Costs which must inevitably be incurred 
before or in the realisation of the security must, it seems to me, be taken into account in 
ascertaining the unsecured balance, as the value of the security (from which the costs will be 
paid) is necessarily reduced by the amount of those future costs” (paragraph 33).  

On this basis, the value of the bank’s unsecured claim was considered sufficient to defeat 
the proposed IVA and the appeal was dismissed. 

R (on the application of Amanda Howard) v The Official Receiver ([2013] EWHC 1839 
(Admin)) (28 June 2013) 

http://www.bailii.org/ew/cases/EWHC/Admin/2013/1839.html 

In Brief: OR exercised a judicial function when deciding to revoke a DRO, so not 
subject to public sector equality duty. 

Ms Howard sought a judicial review of the OR’s decision to revoke her Debt Relief Order on 
the ground that the OR had failed to comply with the public sector equality duty set out in 
section 149 of the Equality Act 2010.  

The DRO was revoked on the basis that the debtor’s disposable income during the 
moratorium period materially exceeded the £50 per month threshold allowed, albeit that this 
was a consequence of the debtor receiving three months’ underpayment of working tax 
credits from HMRC, but the debtor claimed that the OR had failed to take into account that 
she had a protected characteristic under the Equality Act 2010 – the OR had accepted that 
the debtor was disabled within the meaning of the Act – and that the decision to revoke 
amounted to direct discrimination. 

http://www.bailii.org/ew/cases/EWHC/Ch/2013/1685.html
http://www.bailii.org/ew/cases/EWHC/Admin/2013/1839.html
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The key issue was whether the OR was exercising a judicial function (within the meaning 
contemplated by paragraph 3 of Schedule 18 to the Act) in deciding to revoke the DRO – if 
so, she would not have the section 149 public sector equality duty.  

Mr Justice Swaden’s judgment is one of the longest I have read, but the upshot was that the 
OR was exercising a judicial function – in my view, one persuasive argument was that the 
power to revoke a DRO is conferred on both the OR and the court and, as it was common 
ground that the court would be exercising a judicial function in revoking a DRO, it is difficult 
to see how the OR would not be also; if instead the OR were subject to the public sector 
equality duty, it could mean that the OR and the court would come to different conclusions 
on identical facts.  

Consequently, the OR was not subject to the public sector equality duty in deciding to revoke 
the DRO and the application for judicial review was dismissed. 

LB Re Financing No 1 Limited & Ors v The Trustees of the Lehman Brothers Pension 
Scheme & Ors ([2013] EWCA Civ 751) (214 June 2013) 

http://www.bailii.org/ew/cases/EWCA/Civ/2013/751.html 

In Brief: Trustees entitled to seek addition of further target companies to FSD, despite 
two-year timescale from look-back date having elapsed. 

Although this is a Lehman Brothers pension case, and thus I have struggled to keep up with 
the issues and arguments, it seems to me to be a significant outcome. 

On 13 September 2010, the Determinations Panel of the Pensions Regulator issued a 
Financial Support Direction to six Lehman group companies. The Trustees referred the 
determination to the Upper Tribunal in order to increase the number of targets of the FSD by 
adding a further 38 Lehman group companies. The additional targets appealed on the basis 
that the Trustees were not “directly affected” by the determination and thus were not entitled 
to exercise the right to request their addition and that the 2-year period had elapsed (based 
on the Pensions Regulator’s Warning Notice, which identified 14 September 2008 as the 
look back date for any FSD determination against a target identified in the warning notice) 
and thus the Regulator could not issue an FSD to the other companies based on the same 
issue date. Both grounds of the appeal were dismissed. 

Lady Justice Arden did not believe that the court should adopt a narrow interpretation of 
“directly affected” and thus conclude in this case that, because the Trustees’ rights were 
affected two or three steps after the determination, this rules them out as being “directly 
affected”. “They are, therefore, interested in a very real sense in the initial stage involving the 
determination to issue an FSD” (paragraph 22). 

On the 2-year time limit issue, it was acknowledged that “there will never be another case in 
which the time limit imposed by section 43(9) [of the Pensions Act 2004] in its original form 
will fall to be applied” (paragraph 38), as it has since been amended by the Pensions Act 
2011. However, Arden LJ described the “plainly undesirable consequences” that would 
result from the imposition of a 2-year timescale in the way argued, which “would turn the 
reference and appeal proceedings into a filibusterer’s paradise” (paragraph 48) and “would 
be to treat the time limit as an inappropriate master rather than as a good servant” 
(paragraph 59). She believed that the Upper Tribunal’s directions given under section 103(5) 
and (6) of the Pensions Act 2004 were not subject to the time limit provided in section 43(9). 

http://www.bailii.org/ew/cases/EWCA/Civ/2013/751.html
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Secretary of State for Business, Innovation & Skills v Ferdousi Reza ([2013] ScotCS 
CSOH 86) (31 May 2013) 

http://www.bailii.org/scot/cases/ScotCS/2013/2013CSOH86.html 

In Brief: Director’s abdication of all responsibility to husband resulted in two-year 
disqualification order. Also lesson for directors: if contemplating an undertaking, 
perhaps offer it before the hearing! 

A disqualification order was made against Mrs Reza for two years. 

Mr and Mrs Reza had both been directors. Mr Reza had already given an undertaking not to 
be a director for three years. The company had gone into administration after continuing to 
trade without paying tax, but Mrs Reza’s defence was that she had no knowledge of that, as 
she had no active involvement with the company but left all its affairs to her husband.  

The judge commented that “over the whole of her 18 years in office as a director, the 
respondent failed to carry out even the most basic of her duties” (paragraph 15) and 
acknowledged that she had been made a director only because of the perceived tax 
advantages and in case her husband had been unavailable to sign documents. However, “if 
someone accepts a directorship and then abdicates all responsibility for the affairs of the 
company, on any common sense view they have demonstrated unfitness for the office to a 
high degree… and the case law is clear that incompetence can include inactivity” 
(paragraphs 17 and 19). The short disqualification period of two years was considered 
appropriate, given that Mrs Reza did not know of the company’s tax defaults. 

Despite Mrs Reza informing the court at the end of the hearing that she would be prepared 
to give an undertaking, the petitioner pursued a disqualification order “not least as an 
example and a deterrent to others” (paragraph 21). 

Official Receiver for Northern Ireland v Catherine Gallagher ([2013] NIMaster 12) (8 
May 2013) 

http://www.bailii.org/nie/cases/NIHC/Master/2013/12.html 

In Brief: OR failed to have matrimonial order set aside as a post-petition disposition, 
although managed to claw back funds intended for petitioner. 

Although this is a Northern Ireland case, the arguments centre around Article 257 of the 
Insolvency (Northern Ireland) Order 1989, which pretty-much mirrors S284 of the Insolvency 
Act 1986, so I thought it was worth covering. 

A bankruptcy petition was presented on 31 January 2011, but an order was only made on 13 
January 2012. In the interim, the bankruptcy petition was removed from the bankruptcy court 
to the matrimonial court and a matrimonial agreement incorporating the transfer of the 
debtor’s interest in a property was made an order of court on 18 November 2011. The OR 
sought to have the order set aside, arguing that the petition should not have been moved to 
the matrimonial court and it should have been dealt with more expeditiously; had it been so, 
the OR argued that the bankruptcy order would have been made in all likelihood before the 
property adjustment orders were made.  

The judge decided that, as the ancillary relief proceedings were High Court proceedings, the 
matrimonial court’s order fulfilled the Article 257 criteria in that the property adjustment 

http://www.bailii.org/scot/cases/ScotCS/2013/2013CSOH86.html
http://www.bailii.org/nie/cases/NIHC/Master/2013/12.html
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orders had been made with the consent of the High Court and were therefore not void, save 
for the following. 

One element of the matrimonial agreement was that £21,500 should be paid to the 
petitioning creditor. The judge noted that this was intended to enable the petition to be 
dismissed. Therefore, as it was not paid and the petitioning creditor had sought and obtained 
the bankruptcy order, the judge concluded that the sum should be paid to the OR as it 
formed part of the bankruptcy estate. 

 

6. The Kempson Review of IP Fees – a case of Aussie Rules? (21 July 2013) 

 

 

 

Whilst this atypical British weather 
may have brought out the Aussie 
in many of us, as we settle down 
to sipping a stubby over the 
barbie, Professor Kempson 
seems to be gazing at the 
Southern Cross a little more 
completely.  

Kempson’s report to the Insolvency Service was tagged quite unceremoniously to the foot of 
the page, http://www.bis.gov.uk/insolvency/news/news-stories/2013/Jul/transparency-and-
trust, which headines Mr Cables’ Transparency & Trust Paper. Her report even had to follow 
the uninspiring terms of reference of the pre-pack review and so here I will follow the 
antipodean theme and blog about the bottom item of that press release first. 

I’ll also start from the back of Kempson’s report and summarise her recommendations, 
uncontaminated by any personal opinion (for the moment):  

• Consideration of the potential for limited competitive tendering (section 6.1.1) 
• A radical revision or replacement of SIP9 (section 6.1.2) 
• Consideration of the Australian approach of providing a costs estimate at the outset 

of the case with an agreed cap on fees (section 6.1.2) 
• The creation and adoption of a Code on the lines of the Insolvency Practitioners 

Association of Australia Code of Professional Practice (section 6.1.2) 
• Some contextual information from an independent body to help creditors assess the 

reasonableness of the remuneration and disbursements (section 6.1.2) 
• Greater oversight exercised by the Crown creditors, HMRC, RPS and PPF, working 

together (section 6.1.3) 
• Consideration of Austria’s model of creditor protection associations acting on 

creditors’ committees (section 6.1.3) 
• Reconsideration of the circumstances in which creditors’ meetings need not be held 

in Administrations (section 6.1.3) 
• Exploration of non-time cost bases or a mixture of bases for fees (section 6.1.4) 
• Increasing the debt threshold for bankruptcy petitions (section 6.1.5) 
• Extending S273 to creditors’ petitions (section 6.1.5) 

http://www.bis.gov.uk/insolvency/news/news-stories/2013/Jul/transparency-and-trust
http://www.bis.gov.uk/insolvency/news/news-stories/2013/Jul/transparency-and-trust
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• Provision of information (e.g. Insolvency Service booklet) to debtors regarding the 
likely costs of bankruptcy (section 6.1.5) 

• Provision of generic information (e.g. Insolvency Service booklet) to directors subject 
to personal guarantees as well as case-specific information, e.g. by treating them on 
a par with creditors (section 6.1.5) 

• A single regulator, perhaps the Financial Conduct Authority, for IPs (section 6.1.6) 
• A simple low-cost mediation and adjudication service for disputes about low-level 

fees, perhaps by means of the Financial Ombudsman Service (section 6.1.7) 
• Alternatively, some form of independent oversight of fees, such as that used in 

Scotland via court reporters and the AiB (section 6.1.8)  

Charge-out rates – a surprisingly positive outcome! 

Given the “how much?!” reaction often resulting from a disclosure of charge-out rates, I was 
ready to wince at this section, but actually I think the insolvency profession comes out of it 
fairly well. 

The report details the charge-out rates gathered via the IP survey (which was responded to 
by 253 IPs): 

Partner/Director: average £366;  range £212-£800 
Manager:  average £253;  range £100-460 
Other senior staff:  average £182;  range £75-445 
Assistants/support:  average £103;  range £25-260 

Encouragingly, Kempson reports that these charge-out levels “are not, however, unusual in 
the accountancy and legal professions to which most IPs belong” (section 3.1). From my 
experience, I’d also suggest that the firms that charge the top end for partners/directors 
usually charge junior staff at the lower end and vice versa, i.e. I doubt that any firm charges 
£260 for juniors and £800 for partners/directors. 

Professor Kempson also acknowledges that these “headline rates” are not always charged 
because IPs normally agree lower rates in order to sit on banks’ panels and, in other cases, 
the time costs are not recovered in full due to lack of realisations. Setting aside panel cases, 
Kempson suggests that fees were below headline rates “in about a half of cases, including: 
the great majority of compulsory liquidations, about two thirds of administrations; half of 
creditors’ voluntary liquidations and a third of personal bankruptcy cases” (section 3.2). 
Putting those two observations together, is it arguable, therefore, that IPs provide a far better 
value for money service than others in the accountancy and legal professions? 

Panel Discounts – not so great 

The report states that, at appointment stage, secured creditors negotiate discounts of 
between 10% and 40% on IPs’ headline rates and that some banks may achieve a further 
discount by entertaining tenders. “The implicit sanction underpinning all negotiations was to 
remove a firm from the panel. None of the banks interviewed could remember a firm 
choosing to leave their panel because the appointments they received were un-
remunerative. From this they surmised that (individual cases aside) work was being done on 
a lower profit margin rather than a loss” (section 4.1.1).  

Kempson does not suggest it, but I wonder if some might conclude that, notwithstanding the 
comments made above about charge-out rates, this indicates that IPs’ headline rates could 
drop by 10-40% for all cases. Personally, I do wonder if banks’ pressuring for discounts from 
panel firms could be un-remunerative in some cases, but that firms feel locked in to the 
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process, unable to feed hungry mouths from the infrequent non-panel work, and perhaps 
there is an element of cross-subsidising going on. If Kempson had asked the question, not 
whether firms chose to leave a panel, but whether any chose not to re-tender when the 
panel was up for renewal, I wonder if she would have received a different answer. 

Seedy Market? 

To illustrate the apparent clout of bank panels, the report describes a service “that is 
marketed to IPs, offering to buy out the debts of secured creditors, thereby ensuring that an 
IP retains an appointment and giving them greater control over the fees that they can 
charge” (section 4.1.1). 

Is it just me or is there something ethically questionable about an IP seeking to secure 
his/her appointment in this manner? Presumably someone is losing out and I’m not talking 
about the estate just by reason of the possibly higher charge-out rates that may have not 
been discounted to the degree that the bank would have managed with a panel IP. 
Presumably there’s an upside for the newly-introduced secured creditor? How do their 
interest/arrangement/termination charges compare to the original lender’s? Is the insolvent 
estate being hit with an increased liability from this direction? And why… because an IP 
wanted to secure the appointment..? 

Is the problem simply creditor apathy? 

Reading Kempson’s report did give me an insight – a more expansive one than I’ve read 
anywhere else – into an unsecured creditor’s predicament. They don’t come across 
insolvencies very often, so have little understanding of what is involved in the different 
insolvency processes (so maybe I shouldn’t get twitchy over the phrase “problems when 
administrations fail and a liquidation ensues”!). How can they judge whether hourly rates or 
the time charged are reasonable? They receive enormous progress reports that give them 
so much useless information (I’m pleased that one IP’s comment made it to print: “… For 
example saying that the prescribed part doesn’t apply. Well, if it doesn’t apply, what’s the 
point in confusing everybody in mentioning it?” (section 4.2.3)) and they struggle to extract 
from reports a clear picture of what’s gone on. Many believe that they’re a small fry in a big 
pond of creditors, so they’re sceptical that their vote will swing anything, and they have no 
contact with other creditors, so feel no solidarity. Personally, I used to think that creditors’ 
lack of engagement was an inevitable decision not to throw good money after bad, but this 
report has reminded me that their position is a consequence of far more obstacles than that. 

Progress Reports – what progress? 

The report majored on the apparent failure of many progress reports to inform creditors. 
Comments from contributors include: “Unfortunately the nature of the fee-approval regime 
can lead to compliance-driven reports, generated from templates by junior-level staff, which 
primarily focus on ensuring that all of the requirements of the statute and regulation are 
addressed in a somewhat tick-box-like manner. This very often means that the key argument 
is omitted or lost in the volume, which in turn make it difficult for us to make the objective 
assessment that is required of us” and from the author herself: “there were reports that 
clearly followed the requirements of the regulations and practice notes (including SIP9 
relating to fees) slavishly and often had large amounts of text copied verbatim from previous 
reports. Consequently, they seemed formulaic and not a genuine attempt to communicate to 
creditors what they might want to know, including how the case was progressing and what 
work had been done, with what result and at what cost” (section 4.2.3). 
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To what was the unhelpful structure of progress reports attributed? Kempson highlighted the 
2010 Rule changes (hear hear!) but she also mentions that IPs “criticised SIP9 as being too 
prescriptive”. I find this personally frustrating, because long ago I was persuaded of the 
value – and appropriateness – of principles-based SIPs. During my time attending meetings 
of the Joint Insolvency Committee and helping SIPs struggle through the creation, revision, 
consultation, and adoption process, I longed to see SIPs emerge as clearly-defined 
documents promoting laudable principles, respecting IPs to exercise their professional skills 
and judgment to do their job and not leaving IPs at the mercy of risk-averse box-tickers. I 
would be one of the first to acknowledge that even the most recent SIPs have not met this 
ideal of mine, but SIP9?! Personally, I feel that, particularly considering its sensitive and 
complex subject matter – fees – it is one of the least prescriptive SIPs we have. I believe that 
a fundamental problem with SIP9, however, is the Appendix: so many people – some IPs, 
compliance people, and RPB monitors – so frequently forget that it is a “Suggested 
Format”. Most of us create these pointless reports that churn out time cost matrices with 
little explanation or thought, produce pages of soporific script explaining the tasks of junior 
administrators… because we think that’s what SIP9 requires of us and because we think that 
this is what we’ll be strung up for the next time the inspector calls. And well it might be, but 
why not produce progress reports that meet the key principle of SIP9 – provide “an 
explanation of what has been achieved in the period under review and how it was achieved, 
sufficient to enable the progress of the case to be assessed [and so that creditors are] able 
to understand whether the remuneration charged is reasonable in the circumstances of the 
case” (SIP9 paragraph 14)? And if an RPB monitor or compliance person points out that 
you’ve not met an element of the Appendix, ask them in what way they feel that you’ve 
breached SIP9. Alternatively, let’s do it the Kempson way: leave the Insolvency Service 
come up with a Code on how to do it! 

I do wonder, however, how much it would cost to craft the perfect progress report. The 
comment above highlighted that reports might be produced by junior staff working to a 
template, but isn’t that to be expected? Whilst my personal opinion is that reports are much 
better produced as a free text story told by someone with all-round knowledge of the case 
(that’s how I used to produce them in “my day”), I recognise the desire to sausage-machine 
as much of the work as possible and this is the best chance of keeping costs down, which is 
what creditors want, right? Therefore, apart from removing some of the (statute or SIP-
inspired) rubbish in reports, I am not sure that the tide can be moved successfully to more 
reader-friendly and useful reporting. 

Inconsistent monitoring? 

The report states: “During 2012, visits made by RPBs identified 12.0 compliance issues 
relating to fees per 100 IPs. But there was a very wide variation between RPBs indeed; 
ranging from 0 to 44 instances per 100 IPs. Allowing for the differences in the numbers of 
IPs regulated by different RPBs, this suggests that there is a big variation in the rigour with 
which RPBs assess compliance, since it is implausible that there is that level of variation in 
the actual compliance of the firms they regulate” (section 4.5). I also find this quite 
implausible, but, having dealt with most of the RPB monitors and having attended their 
regular meetings to discuss monitoring issues in an effort to achieve consistency, I do 
struggle with Kempson’s explanation for the variation.  

Although I can offer no alternative explanation, I would point to the results on SIP9 
monitoring disclosed in the Insolvency Service’s 2009 Regulatory Report, which presented 
quite a different picture. In that year, the RPBs/IS reported an average of 10.6 SIP9 
breaches per 100 IPs – interestingly close to Kempson’s 2012 figure of 12.0, particularly 
considering SIP9 breaches are not exactly equivalent to compliance issues relating to fees. 
However, the variation was a lot less – from 1.3 to 18 breaches per 100 IPs (and the next 
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lowest-“ranking” RPB recorded 8.1). Of course, I have ignored the one RPB that recorded no 
SIP9 breaches in 2009, but that was probably only because that RPB had conducted no 
monitoring visits that year (and neither did it in 2012). Kempson similarly excluded that RPB 
from her calculations, didn’t she..? 

Somewhat predictably, Kempson draws the conclusion (in section 6.1.6) that there is a case 
for fewer regulators, perhaps even one. She suggests setting a minimum threshold of the 
number of IPs that a body must regulate (which might at least lose the RPB that reports one 
monitoring visit only every three years… how can that even work for the RPB, I ask myself). 
In drawing a comparison with Australia, she suggests the sole RPB could be the Financial 
Conduct Authority – hmm… 

Voluntary Arrangements: the exception? 

“We have seen that the existing controls work well for secured creditors involved in larger 
corporate insolvencies. But they do not work as intended for unsecured creditors involved in 
corporate insolvencies, and this is particularly the case for small unsecured creditors with 
limited or no prior experience of insolvency. The exception to this is successful company 
voluntary arrangements” (section 5). Why does Kempson believe that the controls work in 
CVAs? She seems to put some weight to the fact that the requisite majority is 75% for CVAs, 
but she also acknowledges that unsecured creditors are incentivised to participate where 
there is the expectation of a dividend. If she truly believes the situation is different for CVAs 
– although I saw no real evidence for this in the report – then wouldn’t there be value in 
examining why that is? If it is down to the fact that creditors are anticipating a dividend, then 
there’s nothing much IPs can do to improve the situation across cases in general. But 
perhaps there are other reasons for it: I suspect that IPs charge up far fewer hours 
administering CVAs given the relative absence of statutory provisions controlling the 
process. I also suspect that CVA progress reports are more punchy, as they are not so 
bogged down by the Rules.  

But I don’t think anyone would argue with Kempson’s observation that IVAs are a completely 
different kettle of fish and that certain creditors have acted aggressively to restrict fees in 
IVAs to the extent that, as IPs told Kempson, they “frequently found this work 
unremunerative” (section 4.2.3). 

Disadvantages of Time Costs 

I found this paragraph interesting: “several authoritative contributors said that, when 
challenged either by creditors or in the courts, IPs seldom provide an explanation of their 
hourly rates by reference to objective criteria, such [as] details of the overheads included 
and the amount they account for, and the proportion of time worked by an IP that is 
chargeable to cases. Instead they generally justify their fees by claiming that they are the 
‘market rate’ for IPs and other professionals. Reference is invariably made to the fact that 
the case concerned was complex, involved a high level of risk and that the level of claims 
against the estate was high. More than one of the people commenting on this said that the 
complexity of cases was over-stated and they were rarely told that a case was a fairly 
standard one, but that there were things that could have been done better or more efficiently 
or the realisations ought to have been higher so perhaps a reduction in fees was 
appropriate. They believed that, by adopting this approach, IPs undermined the confidence 
others have in them” (section 5.2.1). It’s a shame, however, that no mention has been made 
of the instances – and I know that they do occur – of IPs who unilaterally accept to write-off 
some of their time costs so that they can pay a dividend on a case. 



 

www.insolvencyoracle.com 1 August 2013 Page 31 

 

But this quote hints at the key disadvantage, I think, of time costs: there is a risk that it 
rewards inefficiency. 

Kempson first suggests moving to a percentage basis as a presumed method of setting 
remuneration, although she acknowledges that this wouldn’t help creditors as they would still 
face the difficulty on knowing what a reasonable percentage looked like. She then suggests 
a “more promising approach” is the rarely-used mixed bases for fees that were introduced by 
the 2010 Rules (section 6.1.4). She states that this should be “explored further, for example 
fixed fees for statutory duties; a percentage of realisations for asset realisations (with a 
statutory sliding scale as described above); perhaps retaining time cost for investigations”. 
Whilst I agree that different fee bases certainly do have the potential to deliver better 
outcomes – I believe that it can incentivise IPs to work efficiently and effectively whilst 
ensuring that they still get paid for doing the necessary work that doesn’t generate 
realisations – it does make me wonder: if creditors already feel confused..! 

Lessons from Down Under? 

Kempson is clearly a fan of the Australian regime. She recommends the scrapping or radical 
revision of SIP9 in favour of something akin to the IPAA’s Code of Professional Practice 
(http://www.ipaa.com.au/docs/about-us-documents/copp-2nd-ed-18-1-11.pdf?sfvrsn=2). At 
first glance (I confess I have done no more than that), it doesn’t look to have much more 
content than SIP9, but it does seem more explanatory, more non-IP-friendly, and the fact 
that Kempson clearly rates it over SIP9 suggests to me that, at the very least, perhaps we 
could produce something like it that is targeted at the unsecured creditor audience. 

She also refers to a Remuneration Request Approval Report template sheet (accessible 
from: http://www.ipaa.com.au/about-us/ipa-publications/code-of-professional-practice), which 
she acknowledges “is more detailed than SIP9” (section 6.1.2) – she’s not kidding! To me, it 
looks just like the SIP9 Appendix with more detailed breakdowns of every key time category, 
probably something akin to the information IPs provide on a >£50,000 case. 

Finally, she refers to a “helpful information sheet” provided by the Australian regulator (ASIC) 
(http://www.asic.gov.au/asic/pdflib.nsf/LookupByFileName/Approving_fees_guide_for_credit
ors.pdf/$file/Approving_fees_guide_for_creditors.pdf), which looks much like R3’s Creditors’ 
Guides to Fees, although again the content does perhaps come over more readable. 

Thus, whilst I can see some value in revisiting the UK documents (or producing different 
ones) so that they are more useful to non-IPs (although will anyone read them?), I am not 
sure that I see much in the argument that moving to an Aussie Code will change radically 
how IPs report fees matters. I am also dismayed at Kempson’s suggestion that “a detailed 
Code of this kind would be very difficult to compile by committee and would require a single 
body, almost certainly the Insolvency Service in consultation with the insolvency profession, 
to do it” (section 6.1.2). Wasn’t the Service behind the 2010 Rules on the content of progress 
reports..? 

After singing Australia’s praises, she admits: “even with the additional information disclosure 
described above, creditor engagement remains a problem in Australia” (section 6.1.3) – 
hmm… so what exactly is the value of the Australian way..? 

Other ideas for creditor engagement 

Kempson recommends consideration of the Austrian model of creditor protection 
associations (section 6.1.3), which is a wild one and not a quick fix – there must be an easier 
way? I was interested to note that, even though creditors are paid to sit on committees in 

http://www.ipaa.com.au/docs/about-us-documents/copp-2nd-ed-18-1-11.pdf?sfvrsn=2
http://www.ipaa.com.au/about-us/ipa-publications/code-of-professional-practice
http://www.asic.gov.au/asic/pdflib.nsf/LookupByFileName/Approving_fees_guide_for_creditors.pdf/$file/Approving_fees_guide_for_creditors.pdf
http://www.asic.gov.au/asic/pdflib.nsf/LookupByFileName/Approving_fees_guide_for_creditors.pdf/$file/Approving_fees_guide_for_creditors.pdf
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Germany, committees are only formed on 15-20% of cases – so paying creditors doesn’t 
work either…  

The report also seems to swing in the opposite direction to the Red Tape Challenge in 
suggesting that the criteria for avoiding creditors’ meetings in Administrations should be 
reconsidered. Kempson highlights the situation where the secured creditor is paid in full yet 
no creditors’ meeting is held either because there are insufficient funds to pay a dividend or 
because the Administrator did not anticipate there would be sufficient funds at the Proposals 
stage. As I mentioned in an earlier post (http://wp.me/p2FU2Z-3p), in my view these Rules 
just do not work – something for the Insolvency Rules Committee… 

However, raising these circumstances makes me think: whilst endeavours to improve 
creditor engagement are admirable, could we not all agree that there are some cases that 
are just not worth anyone getting excited about? There must be so many cases with 
negligible assets that barely cover the Category 1 costs plus a bit for the IP for discharging 
his/her statutory duties – is it really sensible to try to drag creditors kicking and screaming to 
show an interest in fixing, monitoring and reviewing the IP’s fees in such a case? Whatever 
measures are introduced, could they not restrict application to such low-value cases? 

 
The fact that the release of this report seems to have made fewer ripples than the 
Government’s announcement of its plan to conduct the fees review makes me wonder if 
anyone is really listening..? However, I’m sure we all know what will happen when the next 
high profile case hits the headlines, when the tabloids report the apparent eye-watering 
sums paid to the IPs and the corresponding meagre p in the £ return to creditors. Then there 
will be a revived call for fees to be curbed somehow. 

In the meantime, we await the Government’s response to Professor Kempson’s report, 
expected “later this year”. 

 

7. Not the Nortel/Lehman Decision (28 July 2013) 

 

I am not going to 
comment on the 
Supreme Court’s 
decision in Nortel and 
Lehman, because, as 
with Eurosail, it has 
had plenty of 
coverage already. 
Instead, I’ll cover a 
few lesser-known 
cases, with a couple 
of Scotland ones 
taking the top-billing: 

 

 

http://wp.me/p2FU2Z-3p
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• Scotland: Re The Scottish Coal Company Ltd – Liquidator entitled to disclaim 
land and onerous licences 

• Scotland: Re Station Properties Ltd – judge not convinced case made out for 
para 80 exit from administration and administrators directed to issue revised 
proposals to cover change of administration objective 

• Re GP Aviation Group International Ltd - appeals against tax assessments are 
not property capable of assignment by a liquidator 

• USDAW v WW Realisations 1 Ltd - reversal of Woolworths/Ethel Austin 
decisions on redundancy consultation legislation: number of redundancies at each 
location not as relevant as total number 

• Evans & Evans v Finance-U-Limited – creditor who proved in full in bankruptcy 
did not renounce security 

• Scotland: Re William Rose – Trustee’s late application to extend 3-year period 
could not reverse property re-vesting 

• Northern Ireland: Tipping v BDG Group Ltd - late application for protective award 
allowed, as ignorance of the law considered reasonable 

However, if you do want to read a summary of Nortel/Lehman, I think that 11 Stone 
Buildings’ briefing note covers the subject well: http://www.11sb.com/news/24-july-2013—
nortel—lehman-supreme-court-decision–guidance-on-insolvency-expenses-and-provable-
claims.asp. I’m sure most IPs are breathing a sigh of relief and waiting, a little more 
comfortably now, for the Game appeal…  

Finally, a Scottish precedent for a liquidator’s power to disclaim 

Scotland: Re. The Scottish Coal Company Limited (11 July 2013) ([2013] CSOH 124) 
http://www.bailii.org/scot/cases/ScotCS/2013/2013CSOH124.html 

Liquidators sought directions on whether they could abandon or disclaim land and/or 
onerous water use licences, in order to avoid the substantial costs involved in maintaining 
and restoring the sites, which the Scottish Environment Protection Agency (“SEPA”) would 
require before it would accept a surrender of its licences. SEPA and other bodies made 
representations, conscious that, if the liquidators succeeded, significant costs might fall to 
the taxpayer. 

Scottish readers will be aware that there is no express statutory provision available to 
liquidators of Scottish companies to disclaim onerous property, in contrast to the position of 
liquidators of English and Welsh companies who may disclaim under S178 of the Insolvency 
Act 1986. Counsel in this case were also unable to find any case law or textbook showing a 
liquidator of a Scottish company exercising such a power.  

Lord Hodge drew a comparison with the position of a Trustee in a sequestration, which has 
power to abandon land, and contemplated its effect in relation to S169(2) of the Act, which 
provides that “in a winding up by the court in Scotland, the liquidator has (subject to the 
rules) the same powers as a trustee on a bankruptcy estate”. The judge felt that it was not 
an exact comparison, as the effect of a trustee’s abandonment was to reverse the vesting so 
that the bankrupt owns the property. However, there is no vesting of property in a liquidator, 
so if he were somehow to bring to an end the company’s ownership of the property, it would 
become ownerless. Although the judge saw the potential for abuse as a means of avoiding 
obligations, he saw no reason in principle why land could not be made ownerless, given that 
the Crown has a right to waive ownership of bona vacantia, which would render such 
property ownerless. 

http://www.11sb.com/news/24-july-2013—nortel—lehman-supreme-court-decision–guidance-on-insolvency-expenses-and-provable-claims.asp
http://www.11sb.com/news/24-july-2013—nortel—lehman-supreme-court-decision–guidance-on-insolvency-expenses-and-provable-claims.asp
http://www.11sb.com/news/24-july-2013—nortel—lehman-supreme-court-decision–guidance-on-insolvency-expenses-and-provable-claims.asp
http://www.bailii.org/scot/cases/ScotCS/2013/2013CSOH124.html
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The judge then considered whether the liquidators could avoid the obligations imposed 
under the Water Environment (Controlled Activities) (Scotland) Regulations 2005 (“CAR”) in 
seeking to surrender the licences. The judge described powerful considerations that might 
have persuaded him to hold that the liquidators could not disclaim the licences, one reason 
being that he thought “that there is a strong public interest in the maintenance of a healthy 
environment, the remediation of pollution and the protection of biodiversity. There is a 
conflict between the results sought by the directive and the insolvency regime. I do not think 
that the insolvency regime has any primacy which means that CAR can exclude a 
liquidator’s power to disclaim only if, like section 36 of the Coal Industry Act 1994, it says so 
expressly” (paragraph 51). However, the judge recognised that “if the relevant provisions of 
CAR have the effect of (a) removing a liquidator’s right to disclaim the property of a company 
and refuse to perform an obligation in relation to that property and (b) creating a new 
liquidation expense which would have to be met before the claims of preferential creditors, it 
seems to me that it would modify the law on reserved matters… It would also be altering the 
order of priority on liquidation expenses in rule 4.67 of the Insolvency (Scotland) Rules 1986 
if… the remuneration of the liquidator were to rank equally with the obligation to spend 
money to comply with CAR” (paragraph 64). 

Consequently, the judge concluded that the liquidators could disclaim the sites and abandon 
the water use licences along with the obligations under CAR. He also endorsed the 
liquidators’ proposed mechanism for effecting the abandonment, which involved giving 
notice to all interested parties, advertising the fact so that locals were made aware of the 
abandoned sites, and sending a notice to the Keeper of the Registers in Scotland. 

Scotland: More work required of administrators to exit via Para 80 and administrators 
directed to submit revised proposals to address change in objective 

Re. Station Properties Limited (In Administration) (12 July 2013) ([2013] CSOH 120) 
http://www.bailii.org/scot/cases/ScotCS/2013/2013CSOH120.html 

The administrators’ proposals, which included that they thought that the objective set out in 
Paragraph 3(1)(c) of Schedule B1 would be achieved, were approved at a creditors’ 
meeting. Subsequently, it appeared to the administrators that all creditors should receive full 
repayment of their debts, as the directors had secured funding, and therefore they planned 
to exit the administration and hand control of the company back to the directors. The 
quantum of the claim of one creditor, Dunedin Building Company Limited (“DB”), was subject 
to a legal action. DB objected to the administrators’ plan arguing that they should adjudicate 
on its claim before ending the administration. 

The administrators sought directions as to whether in the circumstances they could end the 
administration under Paragraph 80 of Schedule B1 on the basis that the purpose had been 
sufficiently achieved notwithstanding DB’s objection. 

Lord Hodge felt that an administrator could not come to this conclusion “without obtaining a 
clear understanding of the directors’ business plan and cash flow forecasts and forming an 
independent view, in the light of the best evidence reasonably available, whether that plan 
and those forecasts are realistic” (paragraph 20). He also felt that “It would be consistent 
with current accountancy practice to require the directors to produce a business plan and 
forecasts for at least 12 months and to attempt to look into the future beyond that time to 
identify whether there was anything which was likely to undermine the company’s viability” 
(paragraph 22). The ultimate value of DB’s claim was a factor in assessing the company’s 
future cash flow solvency, so the judge felt either that the administrators should await the 
outcome of the legal action or they “should take steps to enable themselves to reach an 

http://www.bailii.org/scot/cases/ScotCS/2013/2013CSOH120.html
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informed and up to date view on the likely value of that claim” (paragraph 23) before they 
could decide whether the company had been rescued as a going concern. 

Lord Hodge also felt that the administrators had to deal with the change in administration 
objective – from Para 3(1)(c), as set out in their proposals, to Para 3(1)(a) – by issuing 
revised proposals under Para 54. “I am not persuaded that the obligation on an administrator 
under para 4 of Schedule B1 to ‘perform his functions as quickly and efficiently as is 
reasonably practicable’ provides any justification for bypassing para 54 even if an 
administrator were of the view that a dissenting creditor would be outvoted at the creditors’ 
meeting” (paragraph 30).  

Although personally, I see this as a significant conclusion, particularly as I don’t think I’ve 
seen any administrator issue revised proposals, it should be remembered that the judge felt 
that, in the circumstances of this case, the change in administration objective was a 
substantial change, particularly because DB had been in dispute with the directors regarding 
its claim and the change in objective could see the company reverting to the directors’ 
control before the claim was determined. 

Right to appeal a tax assessment is not property capable of being assigned 

Re. GP Aviation Group International Limited (In Liquidation): Williams v Glover & 
Pearson (4 June 2013) ([2013] EWHC 1447 (Ch)) 
http://www.bailii.org/ew/cases/EWHC/Ch/2013/1447.html 

Former directors asked the liquidator to appeal against HMRC’s corporation tax 
assessments, but the liquidator did not have the finance to fund the appeals, so the former 
directors asked the liquidator to assign the appeals to them. The liquidator sought directions 
on whether he had the power to assign the appeals. 

HH Judge Pelling QC concluded that the right of appeal was not property within the meaning 
of the Insolvency Act and so was no capable of being assigned. He noted that the liability, to 
which the right of appeal related, could not be assigned and the right of appeal could not be 
assigned separately. He stated that, even if it had been capable of assignment, he would not 
have sanctioned it, as: “the assignment of the right to appeal without being able to assign or 
novate the liability would place the office holder in a potentially invidious position – an 
unreasonable and intransigent position might be adopted in relation to the appeal that might 
expose the Company to penalties, interest and costs that could otherwise have been 
avoided. This risk is not one that the court should sanction given the potential implications 
for creditors as a whole” (paragraph 32). The judge made it clear that his judgment applied 
strictly to the bare right to appeal in this case. “Different considerations may apply where the 
liability can be novated or where the appeal right is one that is incidental to a property right 
that can be assigned (for example a right to appeal a planning decision in relation to land 
that is sold by an office holder)” (paragraph 33). 

Less than 20 redundancies at any one site did not avoid consultation requirements 
where more than 20 were made redundant over all sites 

USDAW & Anor v WW Realisation 1 Limited & Ors (30 May 2013) ([2013] UKEAT 0547 
and 0548/12) 
http://www.bailii.org/uk/cases/UKEAT/2013/0547_12_3005.html 

I appreciate I’m behind the times on this one, which has been widely publicised in the past 
couple of months. 

http://www.bailii.org/ew/cases/EWHC/Ch/2013/1447.html
http://www.bailii.org/uk/cases/UKEAT/2013/0547_12_3005.html
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Earlier Tribunals had decided that there was no duty to consult under TULRCA with staff 
who worked at different sites where less than 20 redundancies were planned at those sites 
even though the total number of dismissals across the company was over 20. The Tribunals 
dealt with two separate cases involving such redundancies of staff who had worked in Ethel 
Austin and Woolworths stores. The consequence had been that 4,400 workers had been 
excluded from awards for the companies’ failures to consult, which had been granted to 
c.24,000 of their former colleagues who had worked at larger stores and head offices.  

These decisions were overturned on appeals, although the judge expressed some 
disappointment that the respondents did not attend or comment, feeling that it put the 
Tribunal at a disadvantage. In particular, the judge noted that, as a consequence of the 
appeals, the Secretary of State for BIS would be faced with the prospect of paying out 60 or 
90 days’ pay for 4,400 people.  (POSTSCRIPT: I have heard that BIS is seeking permission 
to appeal: http://www.moonbeever.com/category-blog-entry/626-was-bis-caught-on-hop-
over-woolies-cases) 

The key issue was discerning the purpose behind S188(1) of TULRCA, which refers to “20 
or more employees at one establishment”, which the Appeal Tribunal decided was more 
restrictive than the EC Directive, which was intended to be implemented into domestic 
legislation by means of S188. The judge concluded that “the clear Parliamentary intention 
was to implement the Directive correctly” (paragraph 50). Therefore, “the only way to deliver 
the core objective of protection of the dismissed workers in the two cases on appeal is to 
construe ‘establishment’ as meaning the retail business of each employer. This is a fact-
sensitive approach which may not be the same in every case but it is consistent with the 
core objective as applied to the facts in these two cases” (paragraph 52). However, the 
Tribunal preferred a solution that made “the point more clearly and simply so that it can be 
applied without detailed consideration of the added fact sensitive dimension. We hold that 
the words ‘at one establishment’ should be deleted from section 188 as a matter of 
construction pursuant to our obligations to apply the Directive’s purpose” (paragraph 53), 
although they acknowledged that this might be a step too far. 

Creditor who proved in full in a bankruptcy did not renounce its security 

Evans & Evans v Finance-U-Limited (18 July 2013) ([2013] EWCA Civ 869) 
http://www.bailii.org/ew/cases/EWCA/Civ/2013/869.html 

In 2007, Mr and Mrs Evans purchased a car financed by a loan from Finance-U-Limited 
(“FUL”) and a bill of sale granting FUL security over the car. Mr Evans went bankrupt later in 
2007 and Mrs Evans went bankrupt in 2008. FUL proved in Mr Evans’ bankruptcy for the full 
sum due under the loan agreement; the existence of security was disclosed on the proof, but 
no value was put on it. The claim was admitted in full and FUL later received a small 
dividend. After Mrs Evans’ discharge from bankruptcy, she continued to pay monthly 
instalments to FUL until mid-2010. In 2012, the Evans were successful in seeking a 
declaration that the car was their property free from any claim by FUL on the basis that, 
because FUL had proved in full in Mr Evans’ bankruptcy, it no longer had a right to enforce 
its security over the car. FUL appealed the declaration. 

Lord Justice Patten referred to the case of Whitehead v Household Mortgage 
Corporation Plc in which it was decided that the acceptance of a dividend from an IVA “did 

not amount to an agreement or election by the creditor to treat as unsecured that part of the 
debt in respect of which the dividend had been paid” (paragraph 20). He felt that “FUL was 
not therefore required to renounce its security as the price of being able to prove for the 
balance of the debt nor was that the effect of it proving for the entire amount due. It therefore 
retained its right to enforce the security following Mr Evans’ bankruptcy but did not exercise 

http://www.moonbeever.com/category-blog-entry/626-was-bis-caught-on-hop-over-woolies-cases
http://www.moonbeever.com/category-blog-entry/626-was-bis-caught-on-hop-over-woolies-cases
http://www.bailii.org/ew/cases/EWCA/Civ/2013/869.html
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that right whilst Mrs Evans continued to meet the instalments” (paragraph 21). He therefore 
reversed the decision at first instance and, as the term of the loan had expired, he decided 
that FUL was entitled to possess the car free from any statutory requirement to give notice. 

Scotland: impossible to undo the reinvesting of a family home in the debtor 

Re. Sequestrated Estate of William Rose (4 June 2013) ([2013] ScotSC 42) 
http://www.bailii.org/scot/cases/ScotSC/2013/42.html 

The Trustee sought a warrant to serve an application under S39A(7) of the Bankruptcy 
(Scotland) Act 1985 on the debtor and his spouse. The debtor was sequestrated on 20 May 
2008, so the Trustee sought to extend the 3-year time period after which the family home is 
reinvested in the debtor, albeit that the 3 years had expired before the Trustee made his 
application. The Trustee explained that he had failed to act sooner as a consequence of an 
“administrative error” (paragraph 4.3). 

Sheriff Philip Mann was “unmoved” by the submissions on behalf of the Trustee: “The plain 
fact of the matter is that, on the Trustee’s averments, the property has already reverted to 
the ownership of the debtor and it is now too late to prevent that from happening. The 
Trustee is not trying to prevent that from happening. He is, in effect, trying to reverse that 
which has already happened in consequence of section 39A(2). Section 39A(7) says nothing 
about reversing the effect of section 39A(2)” (paragraph 5.4). The Sheriff therefore 
concluded that the Trustee’s application was incompetent and he refused to grant the 
warrant. 

Northern Ireland: ignorance of remedy for company’s failure to consult was 
“reasonable”, thus five months’ late claim allowed 

Tipping v BDG Group Limited (In Liquidation) ([2013] NIIT 2351/12) (19 April 2013) 
http://www.bailii.org/nie/cases/NIIT/2013/2351_12IT.html 

Whilst it is a Northern Ireland case, so of limited application, I thought it was worth 
mentioning briefly that the former employee succeeded in claiming compensation for the 
company’s failure to consult, despite his claim being lodged five months after the “primary 
limitation period” for lodging a complaint with the Tribunal.  

The reason for the delay was that the claimant had not been aware of the protective award. 
“Courts and tribunals have consistently held that ignorance as to one’s entitlement to make a 
complaint of unfair dismissal is not reasonable ignorance. (This is on the basis that the 
general public now are well aware of entitlements to make unfair dismissal complaints). 
However, the situation is different in respect of protective award complaints. The availability 
of remedies in respect of collective redundancy consultation failures, the threshold (of 20 
redundancies), and the circumstances in which an individual, as distinct from a trade union 
or employee forum representative, can seek such remedies, are all matters which are not 
generally well known” (paragraphs 16 and 17) and therefore the Tribunal held that it could 
allow the complaint, albeit that, in the judge’s view, the further period of five months was 
“close to the boundaries of what I consider to be ‘reasonable’” (paragraph 21). 

 

Michelle Butler MIPA MABRP 
The above simply reflects the personal views and understanding of the author and should not be relied upon. 
 

http://www.bailii.org/scot/cases/ScotSC/2013/42.html
http://www.bailii.org/nie/cases/NIIT/2013/2351_12IT.html
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SoA outlook (i.e. excluding 
costs) 

EOS outlook (i.e. including 
costs) 

Apparent position in following letter of Act/Rules – Meeting?  Fees approval? Apparent 
position per 
the “spirit” of 
the Act/Rules 
– fees? 

If Para 52(1)(b) 
requires a p part and 
Admin “thinks” on 
EOS basis 

If Para 52(1)(b) does not 
require a p part and 
Admin “thinks” on EOS 
basis 

If Para 52(1)(b) 
requires a p part and 
Admin “thinks” on 
SoA basis 

If Para 52(1)(b) does not 
require a p part and 
Admin “thinks” on SoA 
basis  

Shortfall to secured; no funds for 
prefs 

Shortfall to secured; no funds 
for prefs 

Yes (unless para 
52(1)(c)) – unsecured  

No (para 52(1)(b)) – 
secured 

Yes (unless para 
52(1)(c)) – unsecured  

No (para 52(1)(b)) – 
secured 

Secured 

Shortfall to secured; pref 
distribution 

Shortfall to secured; no funds 
for prefs 

Yes (unless para 
52(1)(c)) – unsecured  

No (para 52(1)(b)) – 
secured 

Yes (unless para 
52(1)(c)) – unsecured  

No (para 52(1)(b)) – 
secured & prefs 

Secured & prefs 

Shortfall to secured; pref 
distribution 

Shortfall to secured; pref 
distribution 

Yes (unless para 
52(1)(c)) – unsecured  

No (para 52(1)(b)) – 
secured & prefs 

Yes (unless para 
52(1)(c)) – unsecured  

No (para 52(1)(b)) – 
secured & prefs 

Secured & prefs 

Shortfall to secured; prefs in full; 
prescribed part 

Shortfall to secured; no funds 
for prefs or unsecureds 

Yes (unless para 
52(1)(c)) – unsecured  

No (para 52(1)(b)) – 
secured 

No (para 52(1)(b)) – 
secured & prefs 

No (para 52(1)(b)) – 
secured & prefs 

Secured, prefs 
& (unsecured) 

Shortfall to secured; prefs in full; 
prescribed part 

Shortfall to secured; pref 
distribution; no prescribed part 

Yes (unless para 
52(1)(c)) – unsecured  

No (para 52(1)(b)) – 
secured & prefs 

No (para 52(1)(b)) – 
secured & prefs 

No (para 52(1)(b)) – 
secured & prefs 

Secured, prefs 
& (unsecured) 

Shortfall to secured; prefs in full; 
prescribed part 

Shortfall to secured; prefs in 
full; prescribed part 

No (para 52(1)(b)) – 
secured & prefs 

No (para 52(1)(b)) – 
secured & prefs 

No (para 52(1)(b)) – 
secured & prefs 

No (para 52(1)(b)) – 
secured & prefs 

Secured & 
(unsecured) 

Secured in full; no funds for 
prefs 

Shortfall to secured; no funds 
for prefs 

Yes (unless para 
52(1)(c)) – unsecured  

No (para 52(1)(b)) – 
secured 

Yes (unless para 
52(1)(c)) – unsecured  

No (para 52(1)(b)) – 
secured 

Secured 

Secured in full; pref distribution Secured in full; no funds for 
prefs 

Yes (unless para 
52(1)(c)) – unsecured  

No (para 52(1)(b)) – 
secured 

Yes (unless para 
52(1)(c)) – unsecured  

No (para 52(1)(b)) – 
secured & prefs 

Prefs 

Secured in full; pref distribution Secured in full; pref distribution Yes (unless para 
52(1)(c)) – unsecured  

No (para 52(1)(b)) – 
secured & prefs 

Yes (unless para 
52(1)(c)) – unsecured  

No (para 52(1)(b)) – 
secured & prefs 

Prefs 

Secured in full; pref distribution Shortfall to secured; no funds 
for prefs 

Yes (unless para 
52(1)(c)) – unsecured  

No (para 52(1)(b)) – 
secured 

Yes (unless para 
52(1)(c)) – unsecured  

No (para 52(1)(b)) – 
secured & prefs 

Secured & prefs 

Secured in full; pref distribution Shortfall to secured; pref 
distribution 

Yes (unless para 
52(1)(c)) – unsecured  

No (para 52(1)(b)) – 
secured & prefs 

Yes (unless para 
52(1)(c)) – unsecured  

No (para 52(1)(b)) – 
secured & prefs 

Secured & prefs 

Secured in full; prefs in full; 
prescribed part; non-p part 
dividend 

Shortfall to secured; no funds 
for prefs or unsecured 

Yes (unless para 
52(1)(c)) – unsecured  

No (para 52(1)(b)) – 
secured 

Yes (unless para 
52(1)(c)) – unsecured  

Yes (unless para 52(1)(c)) 
– unsecured  

Secured, prefs 
& (unsecured) 

Secured in full; prefs in full; 
prescribed part; non-p part 
dividend 

Secured in full; pref 
distribution; no prescribed part 

Yes (unless para 
52(1)(c)) – unsecured  

No (para 52(1)(b)) – 
secured & prefs 

Yes (unless para 
52(1)(c)) – unsecured  

Yes (unless para 52(1)(c)) 
– unsecured  

(Prefs &) 
unsecured 

Secured in full; prefs in full; 
prescribed part; non-p part 
dividend 
 

Shortfall to secured; pref 
distribution; no prescribed part 

Yes (unless para 
52(1)(c)) – unsecured  

No (para 52(1)(b)) – 
secured & prefs 

Yes (unless para 
52(1)(c)) – unsecured  

Yes (unless para 52(1)(c)) 
– unsecured  

Secured, prefs 
& unsecured 
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SoA outlook (i.e. excluding 
costs) 

EOS outlook (i.e. including 
costs) 

Apparent position in following letter of Act/Rules – Meeting?  Fees approval? Apparent 
position per 
the “spirit” of 
the Act/Rules 
– fees? 

If Para 52(1)(b) 
requires a p part and 
Admin “thinks” on 
EOS basis 

If Para 52(1)(b) does not 
require a p part and 
Admin “thinks” on EOS 
basis 

If Para 52(1)(b) 
requires a p part and 
Admin “thinks” on 
SoA basis 

If Para 52(1)(b) does not 
require a p part and 
Admin “thinks” on SoA 
basis  

Secured in full; prefs in full; 
prescribed part; non-p part 
dividend 

Shortfall to secured; no funds 
for prefs; no prescribed part 

Yes (unless para 
52(1)(c)) – unsecured  

No (para 52(1)(b)) – 
secured 

Yes (unless para 
52(1)(c)) – unsecured  

Yes (unless para 52(1)(c)) 
– unsecured  

Secured, prefs 
& unsecured 

Secured in full; prefs in full; 
prescribed part; non-p part 
dividend 

Secured in full; prefs in full; 
prescribed part 

No (para 52(1)(b)) – 
secured & prefs 

No (para 52(1)(b)) – 
secured & prefs 

Yes (unless para 
52(1)(c)) – unsecured  

Yes (unless para 52(1)(c)) 
– unsecured  

Unsecured 

Secured in full; prefs in full; 
prescribed part; non-p part 
dividend 

Secured in full; prefs in full; no 
prescribed part 

Yes (unless para 
52(1)(c)) – unsecured  

No (para 52(1)(b)) – 
secured & prefs 

Yes (unless para 
52(1)(c)) – unsecured  

Yes (unless para 52(1)(c)) 
– unsecured  

Unsecured 

Secured in full; prefs in full; 
prescribed part; non-p part 
dividend 

Shortfall to secured; prefs in 
full; prescribed part 

No (para 52(1)(b)) – 
secured & prefs 

No (para 52(1)(b)) – 
secured & prefs 

Yes (unless para 
52(1)(c)) – unsecured  

Yes (unless para 52(1)(c)) 
– unsecured  

Secured & 
unsecured 

Shortfall on secured; prefs in 
full; prescribed part 

Shortfall on secured; prefs in 
full; prescribed part 

No (para 52(1)(b)) – 
secured & prefs 

No (para 52(1)(b)) – 
secured & prefs 

No (para 52(1)(b)) – 
secured & prefs 

No (para 52(1)(b)) – 
secured & prefs 

Secured & 
(unsecured) 

Shortfall on secured; prefs in 
full; prescribed part 

Shortfall on secured; prefs in 
full; no prescribed part 

Yes (unless para 
52(1)(c)) – unsecured  

No (para 52(1)(b)) – 
secured & prefs 

No (para 52(1)(b)) – 
secured & prefs 

No (para 52(1)(b)) – 
secured & prefs 

Secured & 
(unsecured) 

Shortfall on secured; prefs in 
full; prescribed part 

Shortfall on secured; pref 
distribution; no prescribed part 

Yes (unless para 
52(1)(c)) – unsecured  

No (para 52(1)(b)) – 
secured & prefs 

No (para 52(1)(b)) – 
secured & prefs 

No (para 52(1)(b)) – 
secured & prefs 

Secured, prefs 
& (unsecured) 

Shortfall on secured; prefs in 
full; prescribed part 

Shortfall on secured; no funds 
for prefs or unsecured 

Yes (unless para 
52(1)(c)) – unsecured  

No (para 52(1)(b)) – 
secured & prefs 

No (para 52(1)(b)) – 
secured & prefs 

No (para 52(1)(b)) – 
secured & prefs 

Secured, prefs 
& (unsecured) 

Secured in full; prefs in full; no 
prescribed part (as old charge) 

Secured in full; pref distribution Yes (unless para 
52(1)(c)) – unsecured  

No (para 52(1)(b)) – 
secured & prefs 

Yes (unless para 
52(1)(c)) – unsecured  

No (para 52(1)(b)) – 
secured & prefs 

Prefs 

Secured in full; prefs in full; no 
prescribed part (as old charge) 

Shortfall on secured; pref 
distribution 

Yes (unless para 
52(1)(c)) – unsecured  

No (para 52(1)(b)) – 
secured & prefs 

Yes (unless para 
52(1)(c)) – unsecured  

No (para 52(1)(b)) – 
secured & prefs 

Secured & prefs 

Secured in full; prefs in full; no 
prescribed part (as old charge) 

Shortfall on secured; prefs in 
full; no funds for unsecured 

Yes (unless para 
52(1)(c)) – unsecured  

No (para 52(1)(b)) – 
secured & prefs 

Yes (unless para 
52(1)(c)) – unsecured  

No (para 52(1)(b)) – 
secured & prefs 

Secured 

Secured in full; prefs in full; non-
p part dividend 

Secured in full; prefs in full; 
non-p part dividend 

Yes (unless para 
52(1)(c)) – unsecured  

Yes (unless para 52(1)(c)) 
– unsecured 

Yes (unless para 
52(1)(c)) – unsecured  

Yes (unless para 52(1)(c)) 
– unsecured 

Unsecured 

Secured in full; prefs in full; non-
p part dividend 

Secured in full; pref distribution Yes (unless para 
52(1)(c)) – unsecured  

No (para 52(1)(b)) – 
secured & prefs 

Yes (unless para 
52(1)(c)) – unsecured  

Yes (unless para 52(1)(c)) 
– unsecured 

(Prefs &) 
unsecured 

Secured in full; prefs in full; non-
p part dividend 

Shortfall on secured; pref 
distribution 

Yes (unless para 
52(1)(c)) – unsecured  

No (para 52(1)(b)) – 
secured & prefs 

Yes (unless para 
52(1)(c)) – unsecured  

Yes (unless para 52(1)(c)) 
– unsecured 

Secured, (prefs 
&) unsecured 
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SoA outlook (i.e. excluding 
costs) 

EOS outlook (i.e. including 
costs) 

Apparent position in following letter of Act/Rules – Meeting?  Fees approval? Apparent 
position per 
the “spirit” of 
the Act/Rules 
– fees? 

If Para 52(1)(b) 
requires a p part and 
Admin “thinks” on 
EOS basis 

If Para 52(1)(b) does not 
require a p part and 
Admin “thinks” on EOS 
basis 

If Para 52(1)(b) 
requires a p part and 
Admin “thinks” on 
SoA basis 

If Para 52(1)(b) does not 
require a p part and 
Admin “thinks” on SoA 
basis  

Secured in full; prefs in full; non-
p part dividend 

Secured in full; prefs in full; no 
funds for unsecured 

Yes (unless para 
52(1)(c)) – unsecured  

No (para 52(1)(b)) – 
secured & prefs 

Yes (unless para 
52(1)(c)) – unsecured  

Yes (unless para 52(1)(c)) 
– unsecured 

Unsecured 

Secured in full; prefs in full; non-
p part dividend 

Shortfall on secured; prefs in 
full; no funds for unsecured 

Yes (unless para 
52(1)(c)) – unsecured  

No (para 52(1)(b)) – 
secured & prefs 

Yes (unless para 
52(1)(c)) – unsecured  

Yes (unless para 52(1)(c)) 
– unsecured 

Secured & 
unsecured 

No secured creditor; prefs in full; 
dividend to unsecured 

No secured creditor; prefs in 
full; dividend to unsecured 

Yes (unless para 
52(1)(c)) – unsecured  

Yes (unless para 52(1)(c)) 
– unsecured  

Yes (unless para 
52(1)(c)) – unsecured  

Yes (unless para 52(1)(c)) 
– unsecured 

Unsecured 

       

No secured creditor; prefs in full; 
dividend to unsecured 

No secured creditor; prefs in 
full; no funds for unsecured 

Yes (unless para 
52(1)(c)) – unsecured  

No (para 52(1)(b)) – prefs Yes (unless para 
52(1)(c)) – unsecured  

Yes (unless para 52(1)(c)) 
– unsecured 

Unsecured 

No secured creditor; prefs in full; 
dividend to unsecured 

No secured creditor; pref 
distribution 

Yes (unless para 
52(1)(c)) – unsecured 

No (para 52(1)(b)) – prefs Yes (unless para 
52(1)(c)) – unsecured  

Yes (unless para 52(1)(c)) 
– unsecured 

(Prefs &) 
unsecured 

No secured creditor; prefs in full; 
dividend to unsecured 

No secured creditor; no funds 
for prefs or unsecured 

Yes (unless para 
52(1)(c)) – unsecured 

No (para 52(1)(b)) – no 
one! 

Yes (unless para 
52(1)(c)) – unsecured  

Yes (unless para 52(1)(c)) 
– unsecured 

(Prefs &) 
unsecured 

No secured creditor; pref 
distribution 

No secured creditor; pref 
distribution 

Yes (unless para 
52(1)(c)) – unsecured  

No (para 52(1)(b)) – prefs Yes (unless para 
52(1)(c)) – unsecured  

No (para 52(1)(b)) – prefs Prefs 

No secured creditor; pref 
distribution 

No secured creditor; no funds 
for prefs or unsecured 

Yes (unless para 
52(1)(c)) – unsecured  

No (para 52(1)(b)) – no 
one! 

Yes (unless para 
52(1)(c)) – unsecured  

No (para 52(1)(b)) – prefs Prefs 

NUMBER OF SCENARIOS  
THAT FIT SPIRIT OF 

ACT/RULES 

  
10 

 
16 

 
17 

 
30 

 
36 

 
Notes: 
This is for illustrative purposes only.  I do not claim to have reflected the outcomes correctly in every case. 
To be read in conjunction with the insolvencyoracle blog post on 23 June 2013. 
It is assumed that there is never more than one secured creditor. 
The first question answered in columns 3 to 6 is: does the Administrator need to convene a Para 51 creditors’ meeting?  The second is: from whom does the Administrator need to seek 
approval for the basis of his fees?  The question answered in column 7 is: the recovery prospects of which creditor group(s) are affected by the costs of the Administration? 
“(unsecured)” appears in the final column, where the outcome for non-preferential unsecured creditors is impacted by costs only in relation to any prescribed part. 
“(prefs)” appears in the final column, where the non-preferential unsecured creditors’ outcome is also impacted by costs and thus no real distinction needs to be made between prefs and non-
prefs. 
Cells are highlighted in yellow where it appears that following the letter of the Act/Rules (per the particular interpretation headed by the column) results in an outcome similar to the apparent 
spirit understood to be behind the Act/Rules. 


