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1. SIP2 – No Spin (9 August 2013) 

 

 

A couple of months ago, I 
presented a webinar for R3 on 
SIP2. I thought I’d make the 
most of my efforts and post here 
some key points of that 
presentation. There’s nothing 
critical or new here; it’s just 
offered as a reminder of the 
contents and application of 
SIP2. 

For ease of reference, SIP2 (or at least the E&W copy) can be found at 
http://www.r3.org.uk/index.cfm?page=1746 along with R3’s Practical Guidance Note, to 
which I also refer below. 

The Purpose of SIP2 

I think there’s a risk that SIP2 is viewed sometimes as setting the standards of investigation 
for D-reporting purposes. That seems to be how the Insolvency Service presents it in its 
Guidance Notes for Completion of CDDA Reports/Returns 
(http://www.bis.gov.uk/insolvency/Publications/publications-by-theme/insolvency-
practitioners-publications). However, that’s clearly not the emphasis of SIP2 itself. The only 
reference to CDDA work is way down at paragraph 18: “an office holder should be mindful of 
the impact of the outcome of investigations on reports on the conduct of directors”.  

The key purposes behind SIP2 are set out in the introduction. One purpose is to help office 
holders “to carry out appropriate investigations in order to address the specific duties of the 
office holder” (paragraph 2), which are described as investigating “what assets there are 
(including potential claims against third parties including the directors) and what recoveries 
can be made” (paragraph 1).  

The introduction also describes the need for an office holder to carry out appropriate 
investigations “to allay if possible the legitimate concerns of creditors and other interested 
parties”. In the webinar, I described what those legitimate concerns might be and how office 
holders could allay them, although, to be honest, I found it a difficult topic to cover: unless 
the office holder goes to great lengths to investigate and explain the circumstances of a 
company’s demise, would creditors’ concerns ever truly be allayed? And is there a risk that 
an office holder could spend too much time (and money) exploring creditors’ concerns, 
which hold out no hope of enhancing any dividend prospect? Is that really what SIP2 is 
endorsing? 

Therefore, in the webinar I majored on what I believe is the key purpose of SIP2: to identify 
what assets there are, including potential recoveries from challenges to antecedent 
transactions. As this objective is quite different from identifying what might be appropriate for 
a D-report (albeit that it might reveal matters relevant to a D-report), personally I feel SIP2 
should have a different place in the case administration process. I do not believe that any 
SIP2 review/checklist should be nestled within a CDDA review. I also believe that it should 
be carried out – at least informally – much earlier than the traditional timing of CDDA 

http://www.insolvencyoracle.com/
http://www.r3.org.uk/index.cfm?page=1746
http://www.bis.gov.uk/insolvency/Publications/publications-by-theme/insolvency-practitioners-publications
http://www.bis.gov.uk/insolvency/Publications/publications-by-theme/insolvency-practitioners-publications
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reviews, which pretty-much seems to happen in month 5. Identifying the potential of hidden 
assets is often what being an office holder is all about and it is where office holders can 
really demonstrate their skills and add value to the insolvency process.  

The R3 Practical Guidance Note 

I suspect that there are many SIP2 checklists out there that pre-date the revised SIP2, which 
was released in May 2011, and I can see that, apart from the extension of SIP2 to 
Administrations, the current SIP2 plus R3 Guidance Note do not differ much from the old 
SIP2. However, there was a purpose in stripping out much of the prescription that was in the 
old SIP2. One of the two overriding principles of the current SIP2 is that investigations 
should be “proportionate to the circumstances of the case”. The JIC recognised that not 
every checklist item in the old SIP2 was a proportionate measure on every case. I know how 
IPs love to create step-by-step recipes for most aspects of case administration, but I think 
that the motive behind the 2011 SIP2 revision included an attempt to encourage IPs to be 
more intelligent about investigations. 

However, the downside of less prescription is a nervousness on the part of some IPs as to 
how the regulatory bodies would measure concepts such as proportionality. How is an IP to 
know whether the extent of investigations he feels are proportionate meets the RPB’s 
expectations? Although I have some sympathy with this, I would suggest that IPs who keep 
in touch with their RPBs via newsletters, roadshows, and monitoring visits, with developing 
case law, and with what their peers are doing, by means of a healthy exchange of competent 
staff and by having a friendly IP or two (or a consultant, of course) to chat things over with, 
should be able to make a reasonable judgment of what is acceptable and appropriate. And 
IPs who document their thought-processes adequately should be in a position to set out a 
reasonable defence of their actions, if challenged. 

But, once upon a time, when SIPs were “best”, rather than required practice, the old SIP2’s 
prescriptive steps-to-take-for-a-successful-investigation had been useful to IPs. As a 
consequence, this information was reproduced in the R3 Practical Guidance Note so that it 
was not lost forever. But it is worth remembering that this note is only guidance – it would 
be wrong to follow it slavishly for every case without having regard for the specific 
circumstances. 

The Structure 

The SIP identifies a two-stage process: 

• Steps expected on all cases, culminating in an “initial assessment” 
 

• Deciding on and proposing further investigation, seeking appropriate sanction 
and communicating with creditors 

Steps expected on all administrations and insolvent liquidations 

Locate, secure and list books and records  

Helpful resources (if you need/want any such material!) include: 

• Insolvency Guidance Paper: “Systems for Control of Accounting and other 
Business Records” (March 2006): 

http://www.insolvencyoracle.com/
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http://www.icaew.com/~/media/Files/Technical/Insolvency/insolvency-guidance-
papers/tech-03-06-insolvency-guidance-paper-systems-for-control-of-accounting-
and-other-business-records.pdf (strangely not publicly available on the R3, IPA or 
Insolvency Service websites) 
 

• R3 Technical Bulletin 104, section 5 (June 2013) 
 

• Dear IP 57, page 10.54 (March 2013): 
http://www.insolvencydirect.bis.gov.uk/insolvencyprofessionandlegislation/dearip/
dearipmill/hardcopy.htm. Whilst this relates to disqualification cases, it does help, 
I think, to convey the difficulties the Service has encountered when an IP’s 
record-securing process is less than robust. 

 

• Insolvency Service’s CDDA guidance notes – again, this is not strictly SIP2 
territory, but it is worth noting that, in disqualification proceedings, “the courts will 
expect the office holder to have made every reasonable effort to secure 
accounting records which inevitably means requesting them on more than one 
occasion” (page 19). 

Invite parties to provide information 

Invitations are to be sent to creditors (at the first communication/meeting – don’t forget that 
this applies to Administrations too), committee members, and predecessors in office. The 
SIP states that you’re asking them “whether prior transactions by the company, or the 
conduct of any person involved with the company, could give rise to action for recovery” 
(paragraph 6), so again the purpose is to unearth hidden assets, not to gather information for 
a D-report. 

Make enquiries of directors and senior employees  

It is pretty standard procedure for IPs to send questionnaires to the directors… but do you 
think about senior employees? Also, whilst standard questionnaires do the job adequately, I 
have seen forms tailored to the specific circumstances of a case. After all, often IPs quickly 
develop suspicions of where potential recoveries might be hiding – why not slip in the odd 
question to get right to the point? 

The “Initial Assessment” 

This should be done “notwithstanding any shortage of funds”, but how much work do you put 
into this? It might help to focus on what you’re trying to achieve. The SIP states that you 
should get to a position of being able to decide “whether there could be any matters that 
might lead to recoveries for the estate and what further investigations may be appropriate” 
(paragraph 10), so you’re not expected to have positively identified causes of action, but you 
are expected to have identified possibilities and to have an idea of what you might do to get 
to that stage. 

The R3 Guidance Note recommends (i) comparing the SoA with the last filed/management 
accounts and (ii) carrying out a preliminary review of the books, records and minutes over 
the last 6 months. I also think it is a good idea simply to list the possible rights of action – the 
list of sections of the IA86 and CA06 that appears in the Guidance Note – and ask yourself: 
have I any suspicion that any of these might have occurred? 

http://www.insolvencyoracle.com/
http://www.icaew.com/~/media/Files/Technical/Insolvency/insolvency-guidance-papers/tech-03-06-insolvency-guidance-paper-systems-for-control-of-accounting-and-other-business-records.pdf
http://www.icaew.com/~/media/Files/Technical/Insolvency/insolvency-guidance-papers/tech-03-06-insolvency-guidance-paper-systems-for-control-of-accounting-and-other-business-records.pdf
http://www.icaew.com/~/media/Files/Technical/Insolvency/insolvency-guidance-papers/tech-03-06-insolvency-guidance-paper-systems-for-control-of-accounting-and-other-business-records.pdf
http://www.insolvencydirect.bis.gov.uk/insolvencyprofessionandlegislation/dearip/dearipmill/hardcopy.htm
http://www.insolvencydirect.bis.gov.uk/insolvencyprofessionandlegislation/dearip/dearipmill/hardcopy.htm
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Over and above this, the extent of your investigations should be determined by taking 
account of: 

• The public interest 
• Potential recoveries 
• The funds likely to be available to fund an investigation; and 
• The costs involved (paragraph 11). 

What exactly is the office holder’s public interest role and how much of an influence will this 
have over the extent of your investigations? Good question, particularly considering that I’m 
sure we all know of CDDA cases that were not taken forward on the basis that it was not in 
the public’s interest. I thought the comments of Mr Justice Newey in Wood & Anor v Mistry 
[2012] (http://www.bailii.org/ew/cases/EWHC/Ch/2012/1899.html) were helpful in noting the 

liquidator’s public interest role – the case involved liquidators making their own application 
for a disqualification under the CDDA. Newey J describes the circumstances that might 
prevail for such an application (paragraph 30). 

Seeking Sanction 

The statutory requirements for a Liquidator seeking sanction are contained in Schedule 4 of 
the IA86 and Rules 4.218A to E (for litigation expenses to be paid from floating charge 
realisations). The statutory requirements for an Administrator are..? Given that 
Administrators can challenge many antecedent transactions – S213 and 214 being the 
obvious exceptions – I’m surprised that there seems to be a perception that a Liquidator is 
better-placed to pursue these matters (although, of course, the duration of likely actions is a 
consideration). In particular, I understand that HMRC is still in the habit of modifying 
Administrators’ Proposals to seek the swift move into liquidation on the apparent basis that 
more will be done about antecedent goings-on… maybe HMRC wants the control over the 
office holder provided by the statutory requirements to seek sanction (yes I know, it’s highly 
unlikely that the HMRC appreciates this subtlety). If so, it might be disappointed to note that 
the recent Red Tape Challenge consultation includes the proposal that the sanction 
requirements on liquidators of Schedule 4 be dropped. 

Although SIP2 does not add further requirements to seek sanction, it does recommend that 
IPs consider consulting or seeking sanction where they “conclude that the outcome is 
uncertain and the costs that would be incurred would materially affect the funds available for 
distribution” (paragraph 13). This makes sense: sometimes creditors are happy for you to 
spend the estate funds in pursuit of a potential recovery, especially if they think it may mean 
some pain for the directors, but in some cases they may prefer to cut their losses and run. 

Disclosure 

In order to obtain sanction, it will be necessary to provide some information on what you’re 
planning to do. The SIP recognises that it may be more discrete to consult with select 
creditors, either the major ones or committee members (subject to the statutory 
requirements mentioned above). 

However, the SIP also sets out expectations of communicating with the entire body of 
creditors “regarding investigations, any action taken, and whether funding is being provided 
by third parties” (paragraph 17). It does acknowledge the issues of privilege and 
confidentiality. R3’s recent Technical Bulletin 103 provides some useful information on legal 
professional privilege and, in relation to confidentiality, you could do worse than consider the 
Insolvency Ethics Code’s description of the principle. 

http://www.insolvencyoracle.com/
http://www.bailii.org/ew/cases/EWHC/Ch/2012/1899.html
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It may be a difficult balance to achieve, but SIP2 does require “as a minimum” that the office 
holder includes within the first progress report “a statement dealing with the office holder’s 
initial assessment, whether any further investigations or action were considered, and the 
outcome; and include within subsequent reports a statement dealing with investigations and 
actions concluded during the period and those that are continuing” (paragraph 17). It should 
be remembered that usually in effect creditors’ money is being used to further investigations 
and the Ethics Code’s principle of transparency requires office holders to observe their 
professional duty to report openly to those with an interest in the outcome of the insolvency. 
In addition, keeping in mind that SIP2 investigations are primarily concerned with identifying 
hidden assets, it is clear that a bland statement in progress reports such as “the office 
holders have complied with their requirements to report to the Insolvency Service in relation 
to CDDA matters but the contents of such a report are confidential” does not meet the SIP2 
disclosure requirement. 

Further Investigations 

The R3 Practical Guidance Note suggests some areas that, “where it is agreed to conduct 
further investigations.., may be usefully borne in mind, depending on the circumstances of 
the case and the nature of the investigations”. The suggested areas are pretty-much the old 
SIP2 points, but my personal opinion is that, if IPs have got to this stage, they should be in 
an position to decide for themselves how best to conduct further investigations. Surely this is 
the point at which an IP’s professional judgment comes into play. 

 
 
2. Red Tape? Hang out the bunting! (16 August 2013) 

Any measures to reduce insolvency 
regulation are most welcome and, 
apart from the odd item that threatens 
to increase the burden on IPs, the 
proposals of the Insolvency Service’s 
Red Tape Challenge consultation 
promise to bring in a brave new world 
where website communication is the 
norm and meetings are a thing of the 
past. Whether these proposals will be 
seen as working against the tide of 
opinion seeking greater creditor 
engagement remains to be seen, but, 
for me, some of these changes cannot 
come soon enough. 

Ever conscious that my articles are getting longer and longer, I have described my Top 
Seven proposals from the consultation document.  

The consultation document (“CD”) can be found at:  
http://www.bis.gov.uk/insolvency/Consultations/RedTapeChallenge?cat=open. The deadline 
for responses is 10 October 2013. 

1. Abolition of Reg 13 Case Records, but there’s a sting in the tail 

The first proposal in the document is a belter: let’s abolish the Reg 13 Case Record – yes, 
please! I remember spending what seemed so much wasted time ensuring that the Reg 13 

http://www.insolvencyoracle.com/
http://www.bis.gov.uk/insolvency/Consultations/RedTapeChallenge?cat=open
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(or Reg 17 in my day) schedules were complete and accurate – far more overall, I suspect, 
than the 1 hour per case estimated in the Impact Assessment (which strangely is assumed 
to apply to only 80% of all cases). 

However, it seems the Service is twitchy about leaving IPs to their own devices and is 
recommending that “legislation should require IPs to maintain whatever records necessary to 
justify the actions and decisions they have taken on a case. It is not expected that such a 
provision would impose a new requirement, but rather codify what is already expected of 
regulated professionals” (paragraph 32). Scary! So instead of a simple, albeit useless, two-
pager listing key filing dates etc. of the case, legislation will require IPs to retain certain 
records. This could go one of two ways: either the provision will be so bland (e.g. as the CD 
describes it: records to justify actions and decisions) as to be pointless, or it will be in the 
style of the 2010 Rules on Progress Reports, which will introduce a whole new industry of 
compliance workers whose job will be to cross-check case files against a statutory list. 

Why does the Service see a need to “codify” this matter? If an IP is not already retaining a 
sensible breadth of records (and such an IP will be rare indeed), if only to protect themselves 
from the risk of challenge, do they think that a statutory provision is going to force them to do 
it? Do they think that there needs to be a statutory requirement to assist regulators in 
addressing any serious failures? Such a measure has the potential to increase the 
regulatory burden on IPs without, as far as I can see, bringing any advantage whatsoever. 

2. Abolishing almost all meetings 

Although I welcome these proposals, I do think that the Service has over-egged the savings. 
For example, the Impact Assessment suggests that £7m would be saved by abolishing final 
meetings. Although the Service recognises that there will be negligible saving in relation to 
drafting the final documentation – even if there is no final meeting, a final report etc. will still 
need to be produced – they have estimated that each case will save on room hire of £64, 1 
hour of an administrator’s time, and half an hour of a manager’s time. Personally, I would be 
very surprised if any IP makes provision for anyone attending a final meeting – does the 
Service picture IP staff sitting in an empty hired room twiddling their thumbs just in case 
someone turns up? Ok, so IP staff will save time on drafting minutes of the meeting, but 
that’s little more than churning off a standard template; it’s hardly 1.5 hours worth. 

So if most meetings are abolished, is everything going to be handled in a process similar to 
the Administration meeting-by-correspondence process? Not quite, although it seems that 
almost all matters that will require a positive response from creditors – approval of VAs and 
of the basis of remuneration in any insolvency process – may be handled either as a 
physical meeting or by correspondence votes. The CD indicates that in other circumstances, 
“deemed consent” may occur: “the office-holder will issue documents to the creditors 
informing them of an event (as happens now) and that the contents of these documents are 
approved (if approval is required for that document/event) unless 10% or more by value or 
by number of creditors object in writing” (paragraph 64). In what kind of circumstances might 
this apply? I’m struggling to come up with many instances. I am aware that several IPs seek 
approval of R&Ps, although personally I do not believe that they need to. The CD also 
proposes to revise the Act’s Schedules so that Liquidators can exercise more powers 
without consent, but I guess that, if that does not go ahead, they might be other instances. I 
guess there might also be case-specific events, e.g. to pursue an uncertain asset, which 
might be referred to creditors. But there’s nothing wholesale that in future might be handled 
by “deemed consent”, is there? Unless… 

Although the CD excludes office-holder’s fees from “deemed consent”, it makes no mention 
of SoA/S98 fees. If under the present statute, these need creditors’ approval, might they be 

http://www.insolvencyoracle.com/
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deemed approved in future. Personally, I think this is another area, if the fees are due to the 
IP/firm/connected party, that also needs positive creditor approval. 

Professor Kempson reported that IPs estimated that 4% of creditors attended meetings. It is 
not clear in the report what kind of meetings these are, but I bet they are S98s in the main. 
Personally, I have always viewed S98s as good opportunities for IPs to communicate 
something to trade creditors about the insolvency process and to convey face-to-face 
something of the professionalism, competence, and integrity of IPs. If it is true that no one 
goes to these any more, then fair enough, but even if it is only the rare S98 that attracts an 
audience, I feel it could just widen the gap further between IPs and creditors if no S98 
meeting were ever held again. Having said that, the Service estimates that there will be only 
30% fewer meetings, but if statute no longer requires physical S98s, would they be held; 
could the cost be justified? 

3. Communication by website 

The Impact Assessment does not quantify the estimated savings from these proposals, 
suggesting that they will be smaller than those related to the proposals to allow creditors to 
opt out of receiving correspondence, but, unless I have misunderstood their proposal, 
personally I could see this provision being used extensively. 

Firstly, a bit more about creditors opting out: the Service estimates that, if they could under 
statute, 20% of creditors would notify office-holders that they did not wish to receive any 
further information on a case. I’m sorry, but I really cannot see it: this would require creditors 
to take action to disengage from the insolvency process – if they’re not already engaged, 
why would they send back such a notification? And would some then worry that they might 
miss out on important news, e.g. that miraculously there’s a prospect of a dividend, even 
though statute might be designed to ensure that Notices of Intended Dividend (“NoID”) etc. 
be issued notwithstanding any creditor opt-out? 

As I say, much more promising I think is the Service’s suggestion that office-holders could 
write once to creditors to tell them that all future documents are going to be accessible on a 
website, which is something that office-holders can do presently but only with a court order. 
Wouldn’t that be great? No more need to send one-pagers to creditors informing them that a 
progress report has been placed on the website – you’d just put in on the website, job done. 
I wonder how many hits the web page would get… On second thoughts, I don’t think I want 
to know; I think it would only make me cry at the realisation of the huge amount of money, 
time and trees that had been wasted over the decades in sending reports that almost no one 
read. 

There are a couple of catches: the Service proposes that the office-holder could do this only 
when he/she “considers that uploading statutory documents to a website, instead of sending 
hard copies, will not unfairly disadvantage creditors” (paragraph 95). I would have thought 
that creditors might only be unfairly disadvantaged if they are unable to access the website, 
no? So are we talking here about a particular profile of creditor? Or is the Service thinking, 
not about the creditors, but about the importance of the documentation? I could see that it 
might be unfair to place a NoID on a website with no announcement, leaving it to creditors’ 
pot luck as to whether they spotted the notice in time to lodge a claim – and I’m guessing 
that NoIDs would be excluded from this provision. But in what other circumstances could 
creditors be unfairly disadvantaged? 

In another section of the CD, which covers a proposal to reduce the number of statutory 
circulars (which has not made it to my Top Seven), the Service states that: “Important 
information is being passed – to attend a meeting, to know of its outcome – which we would 

http://www.insolvencyoracle.com/
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not want dissipated” (paragraph 102). So does the Service believe that a notice of meeting 
needs to be circulated, rather than pop onto a website, for fear that creditors might not see it 
until the meeting had been held? Ok, but then what about progress reports, the issuing of 
which sets the clock ticking for challenges to fees: are these similarly too important to pop 
onto a website unannounced? Could creditors be considered to be unfairly disadvantaged 
by this action? But where would that leave us: what documents would be appropriate to post 
to a website unannounced? 

4. Extend extensions by consent 

The Service proposes to extend the period by which Administrations may be extended by 
consent of creditors to 12 months. They also invite views on whether this should be 
extended further. 

My personal view is that it would seem practical, whilst not making it too easy for 
Administrations to stagnate, to allow creditors to extend Administrations indefinitely but only 
by, say, 6 months at a time. 

I can think of few circumstances where an Administration should move to a Liquidation, 
particularly if another of the Service’s proposals – that the power to take fraudulent or 
wrongful trading actions be extended to Administrators – is implemented. The CD also 
suggests empowering an Administrator to pay a dividend from the prescribed part, although I 
would like to see the power extend to a dividend of any description (what’s so special about 
the prescribed part?). These changes would seem to remove the need to move a company 
from Administration to CVL (although I wonder if these changes will persuade HMRC to drop 
its practice of modifying proposals to require that the company be placed into liquidation of 
some description – why do they do that?!), but then some Administrations might need to be 
extended for significant periods – adjudicating on claims can be a lengthy business. 

I think the Enterprise Act envisaged Administrations as a holding cell, allowing the office-
holder to do what he/she could to get the best out of the situation, but once the end-result 
was established, the idea was that the company would move to liquidation, CVA, or even 
escape back to solvency. But that all seems a bit over-complicated and costly when, in many 
respects (e.g. specific bond, R&P and currently D-report/return), the successive CVL is a 
completely separate insolvency case. Why does the company need to move to CVL to pay a 
dividend? 

5. Scrap small dividends 

The Service proposes that, where the dividend payment to a creditor will be less than, say 
£5 or £10, the dividend is not paid to the creditor. The Service suggests that these unpaid 
dividends might be passed to its disqualification department or to HM Treasury. 

The Service has spotted the key difficulty: should the threshold apply to each interim/final 
dividend payment or to the total dividend? Although it would not be impossible, it could be 
tricky applying the threshold to the total dividend – the office holder would need to keep a 
tally of small unpaid dividends at each interim payment and monitor when the sum total 
crossed the threshold. To be fair, I guess there are few insolvencies that involve interim 
dividends – I am assuming that this provision would not apply to VAs (unless the debtor 
specifically provided for it in the Proposal), but I believe that any increased burden on 
declaring interim dividends should be avoided.  

 

http://www.insolvencyoracle.com/
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6. “Minor” changes 

The CD provides some annexes of so-called “minor” proposals for change: 

• Extend the deadline for proxies up to, and including at, the meeting. Granted very few 
meetings are physical meetings, but I remember the days of holding CVA meetings and 
having someone stand by the office fax machine just in case any last-minute proxies 
came in – it’s not exactly cost-free. 

 
• Apply the VA requisite majorities rule on connected party voting to liquidations and 

bankruptcies. Personally, I think this is quite a naughty proposal to slip in to this 
consultation, particularly at the tail-end of a “minor” proposals annex – it hardly seems in 
keeping with the Red Tape Challenge objective of abolishing unnecessary regulation! 
Why isn’t it already in liquidations and bankruptcies? I don’t know for sure, but I wonder 
if it is something to do with the fact that the resolutions taken at VA meetings decide the 
fate of the insolvent entity, whether to approve the VA or not. The provision is also in 
Administrations, which is a bit more difficult to rationalise (as are a lot of Administration 
rules!): perhaps it is because Administrators’ Proposals might also decide the fate of the 
company, whether the Administrator pursues its rescue by means of a CVA or otherwise 
(see, for example, Re Station Properties Limited , http://wp.me/p2FU2Z-3I). These 
decisions are fundamentally different from those taken at liquidation and bankruptcy 
meetings, where any connected party bias is far less relevant. 

 
• “Clarify that, where ‘creditors’ is mentioned in insolvency regulation, only those creditors 

whose debts remain outstanding are being referred to. Currently, if a creditor has 
received payment in full, they would still be classed as a creditor in the insolvency (as 
they would have been a creditor at the commencement of the procedure, which fixes the 
use of that term legally). As the legislation refers to actions that can be carried out by or 
with the consent of creditors, engaging with those ‘creditors’ who have already received 
full payment (and may not consider themselves creditors any longer) can be difficult” 
(annex 6(a)). Well, I’m glad we got that cleared up! It makes a joke of the current 
position, though. For example, the ICAEW blogged that creditors need to receive copies 
of MVL progress reports (http://www.ion.icaew.com/insolvencyblog/26779). Although I 
dispute that this is the only interpretation of the Act/Rules, the consequence of the 
Service’s stance described above is that, despite what the Service apparently has told 
the ICAEW, even if creditors have been paid, they still receive copies of MVL progress 
reports – what nonsense! To my mind, however, the key issue arising from this 
conclusion is the application of R2.106(5A) – not only would paid secured creditors’ 
approval to the basis of fees need to be sought, but also paid preferential creditors. I 
wonder what the court would say if a paid creditor applied on the ground that the 
Administrator had failed to include them in an invitation to approve fees? I suspect: ”Go 
away and stop wasting the court’s time!” And don’t forget that the Administrator needs to 
seek all secured creditors’ approvals of the time of his/her discharge – personally, this 
seems unnecessarily burdensome to me anyway, but do we really need to seek the 
approval of creditors who are no longer owed anything? Also, the Act/Rules do not 
seem to allow the Administrator to get his/her discharge by means of anything other 
than a positive consent from all secured creditors. It’s a shame that this CD does not 
propose that silent secured creditors could be ignored, when seeking approval for 
discharge or for fees. 

 
• “Consider the efficiency of the process by which administration can exit into dissolution 

or CVL and clarify them, if necessary” (annex 6(f)) – yes, please! Despite being tweaked 
and being the subject of much debate and consultation, it seems that the move to CVL 
process defies simplification. Now we have the unsatisfactory position that the 

http://www.insolvencyoracle.com/
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Administrator needs to sign off and submit to Registrar of Companies (“RoC”) a final 
report covering the period up to the date that the company moves to CVL, but, because 
Administrators only learn of this event when they see it appear on the register at 
Companies House, they have already vacated office by the time they can sign and 
submit the report. Whilst Administrators can get the report pretty-much ready for signing 
before they vacate office – so at least they can be paid for the work! – there must be a 
way of avoiding this fudge, mustn’t there? I ask myself, why should the RoC be in 
control of the move date? Why couldn’t the Administrator sign a form with the effect that 
the company moves to CVL and statute simply provide that the form must be filed within 
a short time thereafter? After all, the dates of commencement of all other insolvency 
processes are fixed outside of RoC’s hands and the appropriate notices/resolutions are 
filed after the event. 

7. Changes to D-report/return forms 

I know that R3 has expended a lot of effort into seeking changes to the D-report/return forms 
and in putting them online, so I hope that I’m not dissing the Service’s proposals unduly out 
of ignorance. However, the CD left me puzzled.  

Instead of asking IPs to express an opinion on whether the director “is a person whose 
conduct makes it appear to you that he is unfit” – because the Service believes that this can 
delay submission of the form, as the IP takes time to gather evidence – it proposes to ask 
IPs to provide “details of director behaviour which may indicate misconduct” (paragraph 
209). From what I can gather, it seems there will be a tick-box list of behaviours that may 
indicate misconduct. But IPs will still be working on the basis of evidence in ticking the 
boxes, won’t they? So all that will be removed is the need for the IP to decide whether a D-
return or report is appropriate (the Service’s plan is to have only one form). In fact, it could 
be more burdensome to IPs, as currently they use their own judgment in deciding that an 
action or behaviour does not, or is unlikely to, cross the threshold of misconduct, which 
would lead them to submit a clean return, end of story. However, under the proposed 
system, it seems to me that the IP would tick the box regarding the particular behaviour and 
the Service would then have to decide whether it warranted further investigation. Would that 
help anyone? 

I appreciate IPs’ reluctance in expressing an opinion on misconduct, but I suggest that the 
main rationale for dropping this requirement is that, as currently, the Service will make its 
own mind up anyway, so what does it matter what the IP thinks? However, what will be lost 
under the new system will be the IP acting as a first-level filter, which I guess achieves the 
Red Tape Challenge objective, but it seems unhelpful in the greater scheme of things. 

And is this tick-box approach going to be an improvement? Although the Service has 
promised a free text box (woo hoo!), it all sounds a bit restrictive to me. 

One promising proposed change is that the Service will pre-populate returns with information 
that is already available (presumably from RoC). Not only will this make IPs’ lives a little 
easier, but also the receipt of a pre-populated return may act as a useful prompt to complete 
the task. 

BIS is pursuing its “Digital by Default vision” and so views are sought on whether electronic 
submission of D-returns could be mandatory. Although personally I think it would not be a 
huge leap for all IPs to do this – provided the return was a moveable document that could be 
worked on and passed around a number of people in the IP’s office before finalisation and 
submission – I dislike the suggestion that there would be no other way of complying with the 
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legislation and I did have to laugh at the image of an IP typing up his D-return in a public 
library (paragraph 205)! 

The Service is also proposing to change the deadline to 3 months, on the assumption that 
this would be doable if IPs were not required to express an opinion and on the basis that “all 
of the information required for completion of the return will be available to the office-holder 
within that reduced period in the vast majority of cases” (paragraph 212). I’m not so sure, 
particularly if the IP encounters resistance in retrieving books and records and if directors 
are slow in submitting completed questionnaires – and these likely will include the cases 
where some misconduct has gone on. The CD does not mention what an IP’s duty would be 
in relation to any discoveries after the 3 months, but presumably a professional IP will go to 
the expense of informing the Service of material findings. I realise that resources are 
stretched extraordinarily within the Investigations department, but I’m not convinced that this 
is the best way to tackle the issue. 

Well, I had intended to avoid prattling on for too long, but I think I failed! Hopefully, this is a 
reflection of the interest I have in the Service’s proposals: despite my criticisms, Insolvency 
Service, I am grateful for your efforts in seeking to improve things – thank you. 

 

3. Hats off (8 September 2013) 

 

 

 

Having recently spent a week or so in 
Somerset enjoying the unseasonal 
blue skies (but yes, you’re right, the 
photo is not Somerset!), I’ve managed 
to accumulate quite a pile of BAILII 
reports. I don’t want to skip them 
entirely, as one day I do want to create 
a searchable index of my posts, so I’ve 
tried to give credit where I can to other 
write-ups of the judgments. Much is old 
news, therefore, but if you missed 
them the first time around… 
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• Olympic Airlines – failure to meet “establishment” test of European Insolvency 
Regulation rules out secondary insolvency proceedings. 
 

• Jetivia v Bilta – argument that the company, by its liquidators, could not pursue 
claims based on a fraud to which it was party failed. 
 

• Tchenguiz v SFO – liquidators’ reports not subject to litigation privilege, as litigation 
was not the dominant purpose for their production. 
 

• Southern Pacific Personal Loans – liquidators were not data controllers for data 
processed by company pre-liquidation and, subject to certain conditions, they could 
destroy the data. 
 

• JSC BTA Bank v Usarel Investments – useful comments regarding the absence of 
inevitable bias of court-appointed receivers when faced with prospect of taking action 
against party that sought their appointment. 
 

• Bestrustees v Kaupthing Singer – reversal of administrators’ part-rejection of 
pension scheme claim, as changes in assets and liabilities after the actuary’s certificate 
“irrelevant”. 
 

• Wood & Hellard v Gorbunova – receivers’ indemnity out of assets restricted, as 
respondent’s costs increased due to receivers’ “inappropriate conduct of the 
application”. 
 

• JSC BTA Bank v Ablyazov – subject’s drawing down of £40m loans not “assets” for 
the purposes of a freezing order. 

 

The Trustees of the Olympic Airlines SA Pension & Life Insurance Scheme v Olympic 
Airlines SA (6 June 2013) ([2013] EWCA Civ 643) 
http://www.bailii.org/ew/cases/EWCA/Civ/2013/643.html 

A successful appeal against a secondary winding-up in England provides clarification of the 
meaning of “establishment” of the European Insolvency Regulation, but makes it difficult to 
call on the PPF where a scheme is exposed to an insolvency with main proceedings in 
another EU/EEA state. 

A couple of good summaries (although with differing views on how things may change on the 
revision of the EIR) are provided by Malti Shah of Taylor Wessing 
(http://www.mondaq.com/x/249474/Insolvency+Bankruptcy/When+Can+Secondary+Proceed
ings+Be+Commenced+Under+The+European), and Justin Briggs & Charles Crowne of 
Burges Salmon 
(http://www.mondaq.com/x/248546/Insolvency+Bankruptcy/Olympic+Airlines+Failed+Secon
dary+Insolvency+Proceedings+In+The). 
 
 
Jetivia SA & Anor v Bilta UK Limited (in liquidation) & Ors (31 July 2013) ([2013] 
EWCA Civ 968) 
http://www.bailii.org/ew/cases/EWCA/Civ/2013/968.html 

Bilta, by its liquidators, brought claims for conspiracy and dishonest assistance against the 
appellants, who sought to defeat the claims on the basis that, as Bilta was party to the illegal 
act, it could not bring the claims (the ex turpi causa principle). The appeals were dismissed. 
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Tom Henderson of Herbert Smith Freehills LLP has produced a good summary of the case, I 
think: http://www.lexology.com/library/detail.aspx?g=ead603c4-454c-4d19-ae54-
4ed2196ec771 

 
Tchenguiz & Ors v Director of the Serious Fraud Office & Ors (26 July 2013) ([2013] 
EWHC 2297 (QB)) 
http://www.bailii.org/ew/cases/EWHC/QB/2013/2297.html 

The court found that the joint liquidators’ reports were not subject to litigation privilege, as 
the judge was not convinced that the dominant purpose for which the reports were originally 
produced was for obtaining information or advice in connection with pending or 
contemplated litigation, or for conducting or aiding in the conduct of such litigation.  

Timothy Wright and Nicholas Greenwood of Morgan Lewis & Bockius LLP – 
http://www.lexology.com/library/detail.aspx?g=c1be8860-2d7d-466b-a1b7-3d3be7b93431 – 
have produced a pretty good summary of the case. 

(UPDATE 15/10/13: this decision is subject to an appeal by the liquidators.) 

 
Re. Southern Pacific Personal Loans Limited (8 August 2013) ([2013] EWHC 2485 (Ch)) 
http://www.bailii.org/ew/cases/EWHC/Ch/2013/2485.html 

Liquidators estimated that the costs of responding to data subject access requests 
(“DSARs”) on a case amounted to £40,000 per month. Thus, they sought directions on 
whether there was a way of avoiding this ongoing expense. 

Mr Justice David Richards concluded that the rights to control the data remained vested in 
the company and the company remained under a statutory obligation to deal with the 
DSARs. He stated that, as the liquidators acted as agents of the company, they were not 
data controllers in respect of the data processed by the company prior to liquidation.  

In considering application of the fifth data protection principle – that personal data should not 
be kept for longer than is necessary for the purposes for which it was processed – David 
Richards J directed that the liquidators might dispose of all personal data in respect of which 
the company is the data controller subject to two qualifications: (i) that the company retained 
sufficient data to enable it to respond to DSARs made before the disposal of data; and (ii) 
that the liquidators retained sufficient data to enable them to deal with any claims that might 
be made in the liquidation.  

 
JSC BTA Bank v Usarel Investments Limited (24 June 2013) ([2013] EWHC 1780 (Ch)) 
http://www.bailii.org/ew/cases/EWHC/Ch/2013/1780.html 

The circumstances of this case – involving a litigation receiver seeking a ruling that his 
appointment to defend an action gave him power to conduct an appeal (which was not 
granted) – are unlikely to arise often, if at all, but I thought that Mr Justice Warren’s 
comments on the integrity of court-appointed receivers were worth repeating. 

Warren J felt that the receivers and managers (who were appointed after the litigation 
receiver) were just as competent to decide on whether an appeal should be pursued as the 
litigation receiver. He stated: “I do not consider that it can be said that, whenever the Court 

http://www.insolvencyoracle.com/
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appoints a receiver and manager nominated by an applicant for such an appointment, there 
is inevitably a justified perception of bias if the appointed nominee needs to consider 
whether to pursue litigation against the person who applied for his appointment. His position, 
as an officer of the Court, is different from that of a receiver or manager appointed for 
instance by the holder of a charge over the company’s assets. A perhaps justified perception 
of bias in relation to a receiver or manager appointed out of Court should not be allowed to 
infect the perception of an officer of the court” (paragraph 37). 

 
Bestrustees Plc v Kaupthing Singer & Friedlander Limited (in Administration) (31 July 
2013) ([2013] EWHC 2407 (Ch)) 
http://www.bailii.org/ew/cases/EWHC/Ch/2013/2407.html 

Bestrustees appealed against the Administrators’ decision to reduce its proof of debt by £2 
million. The Administrators’ reason for reducing the proof was because the actuary had 
certified that the deficit of the occupational pension scheme (“the section 75 debt”) was 
£74,652,000, but they had attributed no value to the £2 million deposited by the scheme with 
the company in a trust account, which at that time was subject to legal proceedings but the 
funds were paid to the scheme later. 

The Administrators were ordered to reverse the £2 million reduction to the proof, primarily 
because they had not challenged the amount of the section 75 debt, as certified by the 
actuary, and they had not challenged the nil value attributed to the deposit subject to 
pending litigation at that time. The Chancellor of the High Court, Sir Terence Etherton, 
observed: “the Employer Debt Regulations require the assets and liabilities of a pension 
scheme to be valued, for the purposes of ascertaining the section 75 debt, in a notional 
exercise immediately before the trigger event, here KSF entering into administration on 8 
October 2008. Changes in the value of assets or the extent of liabilities after that time are 
irrelevant. In the present case, just as the value of the £2 million deposit increased after 8 
October 2008 as litigation progressively clarified the rights of those, including the Trustee, 
entitled to the money in the trust account, so the evidence also shows that the scheme’s ‘buy 
out’ liabilities, that is to say the notional cost of going into the market to purchase the 
annuities which would match the scheme’s liabilities to its pensioners and members, also 
increased substantially after that date” (paragraph 35). 

 
Wood & Hellard v Gorbunova & Ors (5 July 2013) ([2013] EWHC 1935 (Ch)) 
http://www.bailii.org/ew/cases/EWHC/Ch/2013/1935.html 

Receivers were indemnified out of the assets only to the extent of two thirds of the costs of 
one respondent (and 85% of another’s) on the basis that the respondent’s costs “increased 
by reason of the inappropriate conduct of the application by the receivers” (paragraph 66).  

Mr Justice Morgan acknowledged the “difficulties the receivers found themselves in and their 
proper desire to get the receivership moving” (paragraph 68), but he felt that the receivers 
had been unwise in seeking wide-ranging orders, some elements of which were dropped 
later by the receivers, and that they had persuaded themselves that the respondent was 
being recalcitrant when the judge felt that the respondent had behaved properly throughout 
and simply had been subject to legitimate constraints in delivering up papers. 
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JSC BTA Bank v Ablyazov (25 July 2013) ([2013] EWCA Civ 928) 
http://www.bailii.org/ew/cases/EWCA/Civ/2013/928.html 

A freezing order was drafted in a standard form to prohibit Mr Ablyazov from in any way 
disposing of, dealing with, or diminishing the value of his assets. The bank sought to 
persuade the court that the loan facility agreements entered into by Mr Ablyazov, which 
enabled him to instruct the lenders to pay £40 million direct to third parties, were “assets” for 
the purposes of the freezing order. 

The court at first instance agreed that they were choses in action, but its decision that not all 
choses in action were assets was appealed by the bank. Lord Justice Beatson agreed with 
the earlier judgment: “a man who is entitled to borrow and does so ‘is not ordinarily to be 
described as disposing of or dealing with an asset’. As Sir Roy Goode has stated, albeit in 
the context of section 127 of the Insolvency Act 1986, ‘[i]f there is one thing that is still clear 
in the increasingly complex financial scene … it is that a liability is not an asset and that an 
increase in a liability is not by itself a disposition of an asset’” (paragraph 72). 

 
 

4. What will “Transparency & Trust” mean for IPs? (17 September 2013) 

 

My thanks to Dr Cable for re-
appearing in the headlines and 
making this two month old 
consultation suddenly seem current 
again. The proposal in his 
“Transparency & Trust” paper that 
got everyone talking was the 
attempt to curb future excesses of 
the banks and demand by 
legislation that their directors take 
care to be socially responsible, but 
is there anything in the paper for 
IPs..? 

The consultation can be found at https://www.gov.uk/government/consultations/company-
ownership-transparency-and-trust-discussion-paper, although regrettably it closed to 
responses yesterday. Well, it’s been a busy summer! 

Identifying Beneficial Owners 

I’ve been doing a bit of work recently on compliance with the Money Laundering Regs and it 
has reminded me of the rigmarole around identifying, and verifying the identities of, an 
insolvent company’s beneficial owners. Identifying the >25% shareholders is the easy bit 
(although, of course, it gets a bit more complicated where the shareholders are corporate 
entities), but how, on day minus-one of an insolvency appointment, are you supposed to 
identify other beneficial owners, those who “otherwise exercise control over the management 
of the company”? People don’t often stand up and introduce themselves as shadow 
directors. The consultation describes other complications to identifying the beneficial owners, 
such as where a number of shareholders have agreed to act in concert. 
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BIS’ suggested solution: let’s make it a requirement for companies to disclose their beneficial 
owners. The consultation considers the details of such a system: when companies would be 
required to make such disclosure; to which companies it would apply; what about trusts; 
what powers would need to be granted and to whom to ensure compliance; whether such a 
registry would be publicly available or restricted only to law enforcement and tax 
authorities… but what I cannot help asking myself is: if a company is being misused for 
illegal purposes by some hidden beneficial owner, would the company really have complied 
with the legislation and disclosed him/her? Or is it more likely that such requirements would 
just put more burden on law-abiding companies in ensuring that their registers of beneficial 
owners, in which no one is really interested (the information only really has any value if 
money laundering has taken place, doesn’t it?), are kept up-to-date? 

Although, personally, I cannot see such a system doing anything much to help prevent illegal 
activity, at least if IPs are able to see information on companies’ beneficial owners, it might 
help in their Anti-Money Laundering checks, and I think that anything that helps with that 
chore would be a bonus. So how likely is it that the information would be made public? It 
seems from the consultation that it is the Government’s preference and, even if that doesn’t 
happen, the second option is that it might be accessible to “regulated entities”, i.e. anyone 
who is required to make MLR checks. 

There’s a sting in the tail, however. Slipped into the consultation is: “If they were given 
access to the registry, regulated entities would incur additional costs if they were required to 
check and report any inconsistencies between their own data and that held on the register” 
(paragraph 2.74). Can you imagine? Would they seriously require office holders to inform 
whoever that a defunct company’s register of beneficial owners was not up to date? My 
perception is that IPs do not really feature as a separate group in the minds of those who 
oversee the MLR, so I doubt that they would see the pointlessness of such a task. 

Changing Directors’ Duties 

Okay, this proposal won’t directly affect IPs, but I couldn’t help passing a quick comment. As 
no doubt you’ve heard, the proposal is to amend the directors’ duties in the CA06 “to create 
a primary duty to promote financial stability over the interests of shareholders” (page 61). It 
is noticeable that more consultation space is taken up listing the potential drawbacks of the 
proposal than its advantages. In addition to the described issues of how to enforce such a 
duty, how shareholders would react, how UK corporate banks would fare competing against 
banks not caught by the CA06, I was wondering how you could measure promoting financial 
stability: it seems to me that it would depend on whether you were to ask Vince Cable or 
George Osborne. 

The consultation includes many other proposals, which would affect the disqualification 
regime – some of these are: 

• whether the regime should be tougher on directors where vulnerable people have 
suffered loss (is the absence of a jubilant Christmas for a Farepak customer a more 
worthy cause than that for a redundant employee who’d worked hard up to the end of an 
insolvent company’s life?) 
 

• whether the courts should take greater account of previous failures, even if no action 
has been taken on them (surely the just and socially-responsible solution would be to 
fund the Service adequately to tackle any misconduct of the first failure?) 
 

• whether to extend the time limit for disqualification proceedings from two to five years 
(what about the Service’s method of prioritising cases? I appreciate that this is a gross 
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simplification, but don’t they hold a big pile of potentials and progress those that they 
feel are in the public’s greatest interest, leaving the rest in the pile until it gets to the 
critical time when they have to make a decision one way or the other? Won’t the 
extension to five years simply mean that their potential pile holds four years’ worth of 
cases, rather than one year’s? Again, unless the Service is granted more resources, I 
cannot see that this measure would really help. I also object to the consultation’s 
comment that “it can quite easily be several months before the relevant insolvency 
practitioner reports to the Secretary of State detailing the areas of misconduct that may 
require investigation. In such cases, the limitation period might mean that misconduct is 
not addressed” (paragraph 12.2)) 
 

• whether “sectoral regulators”, such as the Pensions Regulator, FCA and PRA, should 
be granted the ability to ban people from acting as a director in any sector. 
 

• whether directors who had been convicted/restricted/disqualified overseas should be 
prevented from being a director in the UK. 

“Improving Financial Redress for Creditors” 

The Government anticipates that, if liquidators and administrators (as the Red Tape 
Challenge outcome proposes to extend the power to take S213/4 actions to administrators) 
were entitled to sell or assign fraudulent and wrongful trading actions, a market for them 
would develop. Do you think so..? 

BIS has thought about the possibility that directors (or someone connected to them) might 
bid for the action and, although they suggest an, albeit not water-tight, safeguard, they also 
point out that, if the director did buy the right of action, at least the estate would benefit from 
the sale consideration. Although, personally, I’d feel uncomfortable with that – and I’m not 
sure what the creditors would say (but, of course, the office holder could ask them, and 
maybe that would be a better safeguard?) – I guess it makes commercial sense. 

The consultation also proposes to give the court the power to make a compensatory award 
against a director at the time it makes a disqualification order. The consultation states: “This 
measure could potentially affect the timeliness of obtaining disqualifications if it deterred 
directors from offering a disqualification undertaking and therefore resulted in more 
disqualification cases needing to be taken to court” (paragraph 11.16), but personally, I 
would have thought that this measure would increase exponentially the number of director 
undertakings, as there seems to be no suggestion that an undertaking would expose a 
director to the risk of an award. 

It is envisaged that the award would not be used to cover the general expenses of the 
liquidation and “there is a question as to who should benefit from any compensatory award. 
This could be creditors generally or it could be left to the court to determine based on the 
facts of the case” (paragraph 11.14), although I assume that, if it were for the general body 
of creditors, the office holder would be expected to pay the dividend. I wonder how the office 
holder’s fees and costs would be viewed, if he had to keep the case open purely for the 
purposes of seeing through the outcome of any such action.  

The consultation also states that “Liquidators would still be expected to consider whether 
there are any actions they could bring themselves, as they ought to now” (paragraph 11.15). 
Could liquidators be criticised for taking actions, the proceeds of which would settle first their 
costs, when, if it were left to the court on the back of a disqualification order, the creditors 
would see the full amount? It is a liquidator’s function to get in and realise the assets, so 
probably not, but administrators..?  

http://www.insolvencyoracle.com/


 

www.insolvencyoracle.com 17 December 2013 Page 19 

 

The same paragraph states: “If by the time the disqualification action comes before the 
court, liquidators have successfully recovered monies from the directors, that is something 
the court would be expected to take into account when deciding whether or not to make a 
compensatory award (or in setting the amount of it)” – it could get fun if the actions were 
running in parallel. 

Despite my quibbles, generally I think the proposals are a step in the right direction. 
However, I wonder how those in the Service’s Intelligence and Enforcement Directorate feel 
about the proposals, which would lead to so much more work and high expectations laid 
upon them. Let’s hope that these proposals give them a sound case for increasing their 
access to funds and people. 

 

5. Administration Order Applications All At Sea (28 September 2013) 

 

 

 

 

I really do want to write 
about all the changes the 
Scottish Government is 
proposing to make to 
personal insolvency north 
of the border, but every 
time I think I’ve got a 
handle on it all, the AiB 
produces something more! 
So for now I’ll have to 
settle for some case 
summaries: 

 
• Data Power Systems v Safehosts London:  another administration application 

ends in a winding up order 
 

• Information Governance v Popham: yet another failed administration application 
 

• UK Coal Operations: “reasonable excuse” for avoiding administration proposals and 
meeting 
 

• Times Newspapers v McNamara: access to bankruptcy file granted in the public 
interest 
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Another failed administration application results in a winding up order 

Data Power Systems Limited & Ors v Safehosts (London) Limited (17 May 2013) 
([2013] EWHC 2479 (Ch)) 
http://www.bailii.org/ew/cases/EWHC/Ch/2013/2479.html 

The library of precedents for courts rejecting applications for administration orders is 
building: we’ve have Integeral Limited (http://wp.me/p2FU2Z-3C) and UK Steelfixers 
Limited (http://wp.me/p2FU2Z-t) and here is a third. What makes this particularly interesting 

is that no one was asking for a winding up order, but that’s what the judge decided to do. 

So where did it all go wrong this time..? 

• HHJ Simon Barker QC stated that there was no explained basis for one of the 
applicant’s expressed belief that the company could be rescued as a going concern. He 
stated that the forecasts, which were prepared (or perhaps only submitted) by “an 
experienced insolvency practitioner”, were “merely numbers on a piece of paper and of 
no greater evidential value than that” (paragraph 17). 
 

• The judge stated that the strategy proposed by the second set of proposed 
administrators (nominated by the major creditor, as an interested party to the 
application) was “with all due respect, no more than an outline of the sort of tasks that 
administrators would be focusing upon in any administration, it does not appear to be 
tailored in any way to the particular position of the company” (paragraph 18). 
 

• The judge also saw no evidence “that the creditors are at all likely to benefit either from 
a rescue or from any dividend in the event that the company is placed in administration” 
(paragraph 20), but the evidence did include a statement that the asset realisations 
likely would be swallowed up by the costs of the administration. 
 

• As there were no secured creditors and no evidenced preferential creditors (and even if 
there were any, they would be highly unlikely to receive a distribution), there was not 
even a prospect that the third administration objective might be achieved. 
 

• Consequently, although the judge accepted that the threshold set by Paragraph 11(b) of 
Schedule B1 of the Insolvency Act 1986 “is not a high one; it is simply not crossed. The 
circumstances of this case serve as a reminder that insolvency alone is not sufficient to 
engage the jurisdiction for an administration order to be made, and further that the 
requirement of paragraph 11(b) of Schedule B1 is not a mere formality capable of being 
satisfied by assertion unsupported by cogent credible evidence sufficient to enable the 
Court to be satisfied that, if an administration order is made, the purpose of 
administration is reasonably likely to be achieved” (paragraph 23). 

What was the outcome in this case? The judge had contemplated adjourning the application 
to enable further evidence to support the suggestion that the company could be rescued to 
be presented, but he noted that “the essence of an administration is speed and that is made 
clear at paragraph 4 of Schedule B1 – ‘The administrator of a company must perform his 
functions as quickly and efficiently as is reasonably practicable’. Delay should be completely 
contrary to the purpose of an administration” (paragraph 25). Although no one had been 
bidding for a winding-up order, that is what the judge decided to do: Paragraph 13(1)(e) 
empowered him to treat the application as a winding-up petition. He also contemplated 
ordering that the OR be appointed provisional liquidator, but he ended up appointing the 
major creditor’s nominated IPs.  
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The postscript to this case: the provisional liquidators generated asset realisations far in 
excess of that previously estimated, presumably with the prospect of a dividend to creditors, 
after all. Although that’s a positive outcome of course, it is a shame that the funds could not 
be distributed to creditors without incurring Insolvency Service fees as an expense of the 
winding-up. 

Yet another failed administration application  

Information Governance Limited v Popham (7 June 2013) ([2013] EWHC 2611 (Ch)) 
http://www.bailii.org/ew/cases/EWHC/Ch/2013/2611.html 

This case isn’t really in the same league as the other three rejected administration 
applications I’ve mentioned, but it highlights an interesting hiccup for the applicant. 

The sole director issued an application for an administration order, but before it was heard, 
two shareholders made themselves directors, validly in the court’s opinion. These new 
directors opposed the application, taking the view that there was a possibility that the 
company could trade out of its difficulties. Although Mr Justice David Richards was satisfied 
that the court had jurisdiction to make the administration order on the basis that, on the face 
of it, the company could not pay its debts and that an administration purpose was 
achievable, he did “not think it right in all the circumstances to take that step” (paragraph 17) 
that day and dismissed the application.  

Swift move to CVL equals “reasonable excuse” for avoiding administrators’ proposals 
and creditors’ meeting 

Re. UK Coal Operations Limited & Ors (9 July 2013) ([2013] EWHC 2581 (Ch)) 
http://www.bailii.org/ew/cases/EWHC/Ch/2013/2581.html 

Is there any point in issuing proposals to creditors on a case whose rationale has already 
been explained to the court (for it to make an administration order in the first place) and 
when the company is to be moved swiftly to CVL? HH Judge Purle thinks not. 

I should qualify that: in this case, the restructuring of four companies was to take place via 
administrations followed, within a few days, by Para 83 moves to CVL so that some onerous 
liabilities could be disclaimed. In Purle J’s view, these circumstances gave rise to a 
reasonable excuse for not complying with the statutory requirements to issue proposals and 
convene creditors’ meetings, “to avoid the pointless expense” (paragraph 5). 

Whilst I’m sure that, in the context of these cases, unsecured creditors are not feeling hard 
done by – maybe they’re content not to have any information regarding the events leading to 
insolvency or the financial condition of the companies, which would have been provided in 
administrators’ proposals or in a S98 report in a standard CVL – but the principle just doesn’t 
sit well with me. Something else I find surprising is that the court seemingly granted the 
administration orders purely on the basis that the speed with which the process could be 
carried out, when compared with that to hold a S98 meeting, meant that the administrations 
were likely to achieve the objective of a better result for creditors as a whole than on winding 
up. It also seems to me that Purle J was too focussed on the long-stop timescale of 
proposals being 8 weeks “by which time the company will be in liquidation” (paragraph 4), 
whereas, as we all know, Para 49(5) requires the proposals to be issued “as soon as 
reasonably practicable after the company enters administration”. Having said that, I note 
from Companies House that the CVL was registered three days after the administration, 
which, given that the Form 2.34B has to reach Companies House first, does seem 
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extremely fast work, so perhaps I should be applauding this case as demonstrating a novel 
and successful use of the administration process. 

Journalist allowed access to bankruptcy file to explore legitimate public interest in 
bankruptcy tourism 

Times Newspapers Limited v McNamara (13 August 2013) ([2103] EWHC B12 (Comm)) 
http://www.bailii.org/ew/cases/EWHC/Comm/2013/B12.html 

The Times sought access to the court file on the bankruptcy of Mr McNamara, an Irish 
property developer, on the basis that the circumstances surrounding his and his companies’ 
amassing of debts of some €1.5 billion and his justification for his COMI being in England 
were matters of public interest. 

Mr Registrar Baister noted that there have been no cases dealing with the permission of 
someone who was not party to the insolvency proceedings to have access to the court file, 
as provided in Rule 7.31A(6), introduced to the Insolvency Rules 1986 in 2010. However, he 
drew up some principles based on the leading authority on access to court documents (R. 
(on the application of Guardian News and Media Limited) v City of Westminster 
Magistrate’s Court, [2012] EWCA Civ 420), which he felt applied to proceedings of all 
kinds, including insolvency proceedings and which he hoped would assist courts consider 
requests for permission under R7.31A(6) in future:  

“(a) that the administration of justice should be open, which includes openness to journalistic 
scrutiny; 
(b) that such openness extends not only to documents read in court but also to documents 
put before the judge and thus forming part of the decision-making process in proceedings; 
(c) that openness should be the default position of a court confronted with an application 
such as this; 
(d) however, there may be countervailing reasons which may constitute grounds for refusing 
access; 
(e) the court will thus in each case need to carry out a fact-specific exercise to balance the 
competing considerations” (paragraph 23). 

In the circumstances of this case, Registrar Baister stated: “It is entirely appropriate for the 
press to seek to delve into the mind of the registrar (to the extent that it can) and to comment 
on what the court has done or appears to have done. The bankruptcy tourism question 
remains very much alive and is a legitimate matter of public interest in this country, in 
Ireland, in Germany and in Europe generally” (paragraph 36). Consequently, he granted the 
Times access to the court file of McNamara’s bankruptcy. 

 
 
6. SIP16: A Clean Slate (2 October 2013) 

 

Will this new SIP16 quench the fires burning for 
pre-packagers? Will it improve the transparency 
of, and confidence in, pre-packs, which was the 
stated aim three Secretaries of State ago when 
this SIP16 revision process began? Who knows, 
but woe betide any IP who turns out a non-
compliant SIP16 disclosure after 1 November!  
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So what changes do firms need to make over the next four weeks? 

Diaries 

The new SIP16 timescale is half that of Dear IP 42: the explanation should be provided with 
the first notification to creditors and in any event within seven calendar days of the 
transaction (paragraph 11).  

The “Information Disclosure Requirements” 

Now that there are 25 disclosure points (as compared with the previous 17), I think there is 
no practical way of ensuring compliance unless templates stick rigidly to the list in the SIP; 
personally, I think that’s a shame, but there it is. To avoid any possible confusion, perhaps it 
is best to create a standalone document, which can form an appendix/attachment/enclosure 
to the letter to creditors and to the administrator’s proposals, as SIP16 now requires that the 
statement is provided in proposals (although I think most IPs are doing this already).  

You may find that some disclosure points that look familiar to those in the current SIP have 
acquired subtle differences – e.g. not only does “any connection between the purchaser and 
the directors, shareholders or secured creditors of the company” need to be disclosed under 
the new SIP, but “or their associates” has been added. Therefore, rather than trying to edit 
SIP16 lists appearing in existing templates, perhaps it’s as well to tear them up and start 
afresh. Also, the new SIP16 groups points under sub-headings, which creates a better 
structure for the disclosure than the previous SIP, so I think it would help coherence (and 
help anyone checking off compliance) to follow the SIP’s order. 

The old SIP’s paragraph 8, which was so loved by the regulators as encapsulating what the 
SIP16 disclosure was all about, appears almost word-for-word as a key principle in this new 
SIP. Paragraph 4 states: “Creditors should be provided with a detailed explanation and 
justification of why a pre-packaged sale was undertaken, to demonstrate that the 
administrator has acted with due regard for their interests”. Although the Information 
Disclosure Requirements seem all-encompassing, could someone argue that ticking all 
those boxes does not meet the paragraph 4 requirement but that, in some cases, a bit more 
fleshing-out is required? Now that they have been beefed up, I don’t think there’s much risk 
that the Insolvency Service/RPBs would expect more than those Information Disclosure 
points, but it does suggest that a degree of sense-checking would be valuable: perhaps 
someone in the IP’s firm (but not involved in the case) could cold-read draft SIP16 
disclosures and see whether they hang together well or whether they leave the reader with 
questions. I know that it’s a practice that some IP firms already conduct in the interests of 
transparency. 

Other Required Disclosures  

I think it would be easy to focus exclusively on the “Information Disclosure Requirements”, 
but that would be a mistake as there are other items nestled within the SIP that need to be 
taken care of. 

• Paragraph 3 states: “An insolvency practitioner should differentiate clearly the roles that 
are associated with an administration that involves a pre-packaged sale (that is, the 
provision of advice to the company before any formal appointment and the functions and 
responsibilities of the administrator). The roles are to be explained to the directors and 
the creditors.” Although a similar paragraph appeared in the old SIP with regard to 
communicating with directors, it might be well to double-check that this, as well as the 
additional points in paragraph 5 of the SIP, are covered off in the engagement letter to 
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directors. And note that, now, the distinction between the roles of the IP also needs to 
be explained to the creditors. 

 
• Paragraph 9 introduces a new requirement. It states that the pre-pack explanation 

should include “a statement explaining the statutory purpose pursued and confirming 
that the sale price achieved was the best reasonably obtainable in all the 
circumstances”. 

As in the old SIP16, if the disclosure points are not provided, the administrator should 
explain why. There are a couple of other required explanations for not providing things that 
are new: 

• If the seven day timescale is not met for the SIP16 disclosure, the administrator should 
“provide a reasonable explanation for the delay” (paragraph 11). If this timescale cannot 
be met, the SIP requires the administrator to provide a reasonable explanation of the 
delay. Although the SIP does not state it, presumably you would provide this explanation 
within your SIP16 disclosure that you would send as swiftly as possible, albeit late.  

 
• If the administrator has been unable to meet the requirement to seek the requisite 

approval of his proposals as soon as reasonably practicable after appointment, he 
should explain the reasons for the delay (paragraph 12), again presumably within the 
proposals whenever they are issued.  

Internal Documents 

The new SIP pretty-much repeats the old SIP’s requirements for some internal documents: 

• Under the heading, Preparatory Work, paragraph 7 states: “An administrator should 
keep a detailed record of the reasoning behind the decision to undertake a pre-
packaged sale” (this was in the old SIP’s introductory paragraphs).  

 
• Under the heading, After Appointment, paragraph 8 states: “When considering the 

manner of disposal of the business or assets as administrator, an insolvency practitioner 
should be able to demonstrate that the duties of an administrator under the legislation 
have been considered”. Okay, it doesn’t mention explicitly internal documents, but it 
seems to me that contemporaneous file notes – justifying the manner of disposal as in 
the interests of creditors as a whole or, if the administrator does not believe that either of 
the first two administration objectives are achievable, that it does not unnecessarily 
harm the interests of the creditors as a whole (i.e. Paragraphs 3(2) and 3(4) of Schedule 
B1 of the Insolvency Act 1986) – should help demonstrate such consideration. 

The Future 

So is there anything in the old SIP that has been left out of the new SIP? No, nothing of any 
real consequence, although it did strike me how far we’ve come – that it was felt that the 
2008 SIP16 needed to explain, with case precedent references, that administrators have the 
power to sell assets without the prior approval of the creditors or court. Have we moved on 
sufficiently from those days, do you think? 

When you think of it, it wasn’t too long ago when we were faced with draft regulations 
requiring three days’ notice to creditors of any pre-pack; they were set to come into force on 
1 October 2011. And I don’t think the other ideas, for example that all administrations 
involving pre-packs should exit via liquidation with a different IP/OR appointed liquidator, 
have completely disappeared. 
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However, I think that what this new SIP does is provide us with a clean slate. To some 
extent, we can file away the Insolvency Service’s statistics of non-compliance with the old 
SIP16 along with our copies of Dear IP 42 and we can concentrate on getting it right this 
time. However frustrated and irritated we might feel at having to meet these rigid disclosure 
requirements, I hope that IPs will strive hard to meet them. It may not silence the critics – 
let’s face it, it won’t – but it will give them one less stick with which to beat up the profession. 

 

7. Setting the Scene for Game and other decisions (27 October 2013) 

I have a nagging suspicion that I’ve been keeping up with 
reading court judgments in an effort to postpone the job of 
looking at the draft Rules. I know that I’ll have to look at 
them sometime, but for now here’s my usual round-up: 

• Setting the scene (1): the landlords’ appeal in Game that 
threatens the Goldacre and Luminar decisions 
 

• Setting the scene (2): the SoS’ appeal of the redundancy 
consultation requirements in Woolworths and Ethel Austin 
 

• Subtle variation in definitions between Scottish and 
English statute makes all the difference for a bankrupt 
living alone 
 
 

• Limitation period not a barrier to breach of fiduciary duty 
claim 
 

• Shareholder “acting unreasonably” by not pursuing 
alternative remedy to deadlock 
 

 

One to look out for: the landlords’ appeal in the Game Group of Companies 

Jervis v Pillar Denton Limited (Game Station) & Ors ([2013] EWHC 2171 (Ch)) (1 July 
2013) 

http://www.bailii.org/ew/cases/EWHC/Ch/2013/2171.html 

Most of you will already be keeping an eye open, but I thought I’d cover it here, as BAILII 
now has published the first instance decision that, in light of the outcomes of Goldacre and 
Luminar, was pretty-much a foregone conclusion and to which all parties seemed to accept 
there would be an appeal. 

To set the scene: Administrators were appointed on Game Stores Group Limited on 26 
March 2012, the day after quarterly rents became due for payment in advance. A licence to 
occupy a number of properties was granted to Game Retail Limited when the business was 
sold to it on 1 April 2012. One further property was never occupied by Game Retail Limited, 
but was effectively abandoned by the Administrators when they removed goods from the 
property over the first five days of the Administration. 

Of course, under Goldacre and Luminar, the rent that fell due prior to Administration is not 
payable as an expense of the Administration, notwithstanding any use of the property by the 
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Administrators after appointment. In addition, any rents that fall due during the 
Administration are payable in full as expenses of the Administration even if the 
Administrators stop using the properties before the end of the relevant quarter. Nicholas 
Lavender QC made an order to this effect.  

The landlords have been granted permission to appeal (and Game Retail Limited to cross-
appeal), the key proposed ground being that the Lundy Granite principle and the decision 
in Re Toshoku Finance UK Plc  should result in just and equitable treatment of the rent 

relating to the period when the property is being used beneficially for the purposes of the 
Administration as ranking as an expense of the Administration. 

The case tracker suggests that the appeal will be heard in February 2014. 

 

Another one to look out for: the Secretary of State’s appeal in the Woolworths/Ethel 
Austin Employment Tribunals 

USDAW & Anor v Unite the Union, WW Realisations 1 Limited and the Secretary of 
State for Business, Innovation & Skills ([2013] UKEAT 0548/12) (10 September 2013) 

http://www.bailii.org/uk/cases/UKEAT/2013/0548_12_1009.html 

This one is a lot less critical for IPs, but has the potential to reverse a fairly ground-breaking 
decision nevertheless. 

In an earlier post (http://wp.me/p2FU2Z-3I), I reported on the original Tribunal of 30 May 
2013, which decided that S188 of TULRCA (relating to the consultation requirements where 
redundancies are expected to affect “20 or more employees at one establishment”) was 
more restrictive than the EC Directive and that the consultation requirements should apply if 
20 or more redundancies in total were planned, irrespective of the employees’ locations. 
These conclusions meant that some 4,400 former employees of Woolworths and Ethel 
Austin Limited (in two originally unconnected Tribunal cases) became entitled to 60 or 90 
days’ pay… which, of course, fell at BIS’ door. 

BAILII has now published the outcome of the Secretary of State’s application for permission 
to appeal, which was unique inasmuch as the SoS had declined expressly the court’s 
invitation to attend the previous hearing. However, HH Judge McMullen QC recognised that 
the previous judgment “made a substantial change in the outlook to this legislation, and it is 
in the interests of all that this issue be clarified as soon as possible” (paragraph 13). He also 
had no problem with the technicality that in fact the SoS was not a party at first instance to 
the Ethel Austin appeal, but only to the Woolworths one. He also imposed a stay on the 
order that arose out of the earlier appeal pending the SoS’ appeal. 

A key issue for the appeal will be the outcome of the CJEU’s considerations of the case of 
Lyttle v Bluebird UK Bidco 2 Limited , a February 2013 Northern Ireland Tribunal case (C-
182/13 NIIT, http://www.bailii.org/nie/cases/NIIT/2013/555_12IT.html), which covers the 
same ground. 
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Different Scottish and English treatments of bankrupt’s home do not lead to 
unfairness  

McKinnon v Graham ([2013] EWHC 2870 (Ch)) (20 September 2013) 

http://www.bailii.org/ew/cases/EWHC/Ch/2013/2870.html 

This case nicely demonstrates a subtle difference between the English and Scottish laws 
relating to a bankrupt’s home: both provide that the property revests in the debtor after three 
years, but the provisions apply in different circumstances. 

S40(4)(a) of the Bankruptcy (Scotland) Act 1985 defines “family home” as: “any property in 
which at the relevant date the debtor had (whether alone or in common with any other 
person) a right or interest being property which was occupied at that date as a residence by 
the debtor and his spouse or civil partner or the debtor’s spouse or former spouse or civil 
partner (in any case with or without a child of the family) or by the debtor with the child of the 
family”, but the corresponding S283A of the Insolvency Act 1986 applies “where property 
comprised in the bankrupt’s estate consists of an interest in a dwelling-house which at the 
date of the bankruptcy was the sole or principal residence of the bankrupt, the bankrupt’s 
spouse or civil partner or a former spouse or civil partner of the bankrupt”. Consider the 
position of a property occupied only by the debtor: under English law the property would 
revest after three years, but under Scottish law it would not. 

This case centred around such a property to which the Trustee of Mr Graham’s 
sequestration had been granted an order for possession. Mr Graham appealed, arguing that 
the judge had been wrong to apply Scottish law, which must give rise to situations that are 
manifestly unfair and thus offends public policy. HHJ Behrens endorsed the original decision, 
satisfied that the judge had correctly concluded that this was not an exceptional case 
requiring departure from the principle of modified universalism; he had been correct to apply 
Scottish law. “The fact that Scottish law chose to do this by reference to ‘the family home’ 
rather than the English law reference to ‘the sole or principal residence of the bankrupt, the 
bankrupt’s spouse or civil partner or a former spouse or civil partner of the bankrupt’ does 
not seem to me to come within a measurable distance of offending public policy or a 
fundamental principle of English insolvency law. As I have indicated the only difference 
between the 2 sections are the rights afforded to the bankrupt where he alone occupies the 
family home. Both jurisdictions provide protection where there is occupation by a spouse, 
civil partner or children. To my mind this difference is not fundamental to English insolvency 
law, nor does it offend public policy or create manifest unfairness” (paragraph 26). 

 

Limitation period not applicable in case of director dishonesty 

Vivendi SA & Anor v Richards & Bloch ([2013] EWHC 3006 (Ch)) (9 October 2013) 

http://www.bailii.org/ew/cases/EWHC/Ch/2013/3006.html 

Claims for breach of fiduciary duty succeeded against a director and shadow director in a 
fairly complex, but not extraordinary, case. However, personally what I learned from it was 
that the usual six-year limitation period did not apply as Mr Justice Newey had concluded 
that the director and shadow director had engaged in dishonest conduct. The payments in 
question were made between March 2004 and February 2005 and the company went into 
liquidation in the middle of 2005, but proceedings were not issued until May 2011. 
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Winding up order not the only solution for “deadlock” company  

Maresca v Brookfield Development and Construction Limited & Anor ([2013] EWHC 
3151 (Ch)) (16 October 2013) 

http://www.bailii.org/ew/cases/EWHC/Ch/2013/3151.html 

Mrs Maresca sought the winding up of Brookfield Development and Construction Limited 
(“BDC”) on the ground that its affairs had been conducted in a way that was unfairly 
prejudicial to her or alternatively on the just and equitable ground. 

The personal relationship between Mrs Maresca and the other shareholder/director had 
broken down and Mr Justice Norris did consider “that on Mrs Maresca’s contributories’ 
petition she is entitled to relief by the winding up of the company and (in the absence of any 
other remedy) it would be just and equitable that the company should be wound up. 
However I consider that there is another remedy available to her and that she would be 
acting unreasonably in seeking to have BDC wound up instead of pursuing that other 
remedy: section 125(2) Insolvency Act 1986” (paragraph 40). With aplomb, Norris J then 
proceeded to quantify Mrs Maresca’s claim as a creditor based on the facts before him, 
leading to an order that, if BDC paid her £10,000 by 1 December 2013, then she is bound to 
transfer her share in BDC to the other shareholder and BDC is not to be wound up. 

Norris J ended his judgment with a lesson: “I would readily acknowledge that there is a 
degree of approximation in this. But I have seen my task as providing a just outcome 
according to law by the application of resources appropriate to the dispute. Further 
refinement would come at a cost that would be ruinous to the parties (who have probably 
devoted to this case more than it is worth). Those who present petitions of this sort for 
companies like BDC must understand that that is likely to be the approach adopted: and 
would be wise to adopt the same approach in settlement negotiations” (paragraph 51).  

 

8. It’s all happening in Scotland! (13 November 2013) 

 

 

Over the past few months, I 
have accumulated a pile of 
papers annotated as if they 
belonged in a 1970s stellar 
observatory, although most 
of my Wow!s have arisen 
from a feeling of horrific 
incredulity.  

 

I apologise in advance if I have got any details wrong; this post is nothing more than an 
English-person’s reaction to the Scottish Government’s proposed changes to the personal 
insolvency landscape across the border. I’m sure that Scottish IPs are well-acquainted with 
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the changes, but some Englanders might like to scan this; it might make you feel more 
grateful for the current state of affairs down here! 

Here are the key new pieces of legislation affecting the Scottish personal insolvency 
regimes: 

• The Debt Arrangement Scheme (Scotland) Amendment Regulations 2013, which came 
into force on 2 July 2013. 
 
• The Protected Trust Deed (Scotland) Regulations 2013, which are due to come into force 
on 28 November 2013. The draft Regulations can be found at:  
http://www.legislation.gov.uk/sdsi/2013/9780111021361/contents. 
 
• The Bankruptcy and Debt Advice (Scotland) Bill, which is working its way through Scottish 
Parliament, Stage 1 oral evidence sessions having concluded on 6 November 2013. 

In this post, I deal with the first two items. In a later post, I hope to cover the Bill. 

 

Debt Arrangement Scheme (“DAS”) 

The Chief Executive of the Accountant in Bankruptcy (“AiB”), Rosemary Winter-Scott, is 
quoted to have said: “DAS is the only Scottish Government-backed scheme that offers a way 
for people who are in debt to regain control of their finances again”  
(http://www.scottishfinancialnews.com/index.asp?cat=NEWS&Type=&newsID=7331#7331).  

That article also publicises the amount of money that has been paid via DAS: £13m in six 
months. Whilst that is pretty impressive, I am not entirely convinced that this is evidence 
enough that DAS is the success that the Scottish Government (“SG”) and AiB would have us 
believe. How many debtors have exited DAS debt-free? May we have some figures on that, 
AiB, please? If DAS is simply a statutory debt management plan (“DMP”) with no end date, 
is it really the solution for all the thousands of debtors that are being encouraged down that 
route? 

The AiB’s 2012 DAS review stated that the average duration of all Debt Payment Plans 
(“DPPs”) is 7 years 2 months  
(http://www.aib.gov.uk/sites/default/files/publications/DAS%20Review%202012%20-
%20published%203%20December%202012.pdf), although I noted that this is the original 
scheduled duration and the review shows a few DPPs scheduled to last over 20 years, 
even the odd one or two over 30 years! Given that this statutory process does not have the 
flexibility of a non-statutory DMP that might be used as a temporary stop gap, I do wonder 
how this can be considered the “fair and reasonable” solution. 

In my mind, the DAS Regulations 2013 at least have provided a light at the end of the tunnel 
for some debtors. Before the Regulations, the debts had to be paid in full (less up to 10% in 
fees). The Regulations introduced an element of composition (actually, “re-introduced”, as it 
had been an original provision back in 2004): where a debtor has been making payments for 
12 years (excluding any payment breaks) and has repaid at least 70% of the total debt 
outstanding when the DPP was approved, the debtor would be eligible to make an offer of 
composition to creditors. Of course, creditors don’t have to accept – and the offer takes 
effect only with the acceptance or silence of every creditor – but if a debtor has been paying 
for 12 years, one would hope that they’d show some mercy..? 
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Much has been said also of the Regulations’ bringing-forward of the point when interest and 
charges on debts is frozen: to the date at which the DPP is applied for by the debtor, 
“potentially saving people in debt up to six weeks interest” 
(http://www.aib.gov.uk/news/releases/2013/07/new-regulations-place-debt-arrangement-
scheme-das). Some commentators had hoped that the Regulations could have been 
amended so that it occurred earlier than that, but I was interested to read what might have 
been the real motivation behind the change: the DAS newsletter 3 points out that the change 
should avoid the “high volume of applications for variations to correct the level of debt 
included in a DPP where interest and charges have accumulated over the application 
process” (http://www.dasscotland.gov.uk/news/debt-arrangement-scheme-newsletter-
edition-3), so maybe it hasn’t been all about debtors… 

Still, I shouldn’t be surly. However, it’s not all good news for debtors: the DAS newsletter 4 
reported that some banks have reacted to this change by restricting or suspending debtors’ 
access to bank accounts on receipt of a DPP proposal (http://www.dasscotland.gov.uk/debt-
arrangement-scheme-newsletter-edition-4). Now who’s being surly..?! 

Alan McIntosh brought attention to the numbers of DPPs that have been revoked 
(http://www.firmmagazine.com/scotlands-bankrupt-debt-strategy/) and the numbers just keep 
going up: the number of approved applications to revoke in Q1 2013/14 was up 31.5% on 
the previous quarter and up 93.8% on the quarter of the previous year. I guess it’s not 
surprising that the figures are increasing, given the current squeeze on consumers and that 
the numbers agreeing DPPs are generally also on the rise. I just think it’s a bit rich that the 
Enterprise Minister, Fergus Ewing, continually hails DAS as a success in view of the fact that 
more and more people are accessing it, but there seems to be no attention given to the 
people that are (or are not) leaving it. 

Protected Trust Deeds (“PTDs”) 

Proposed changes to the PTD process have been rumbling on for a number of years with 
the SG’s express motivation being to “drive up the performance of PTDs”. Although it has 
sought to do this by tackling “the trend of rising costs associated with delivering PTDs 
alongside disappointing dividend returns” (http://www.aib.gov.uk/protected-trust-deed-
update), it seems intent on achieving this by dealing with what it seems to see as rip-off 
costs, but it does nothing tangible to help address the real costs. What I mean is: the SG 

seems to think that, by relegating pre-TD costs to the status of unsecured claims, outlawing 
fees on a time costs basis, and layering yet more requirements on the Trustee, the “trend of 
rising costs” will be reversed. Aren’t we all facing a trend of rising costs in every aspect of 
our lives? The AiB experiences rising costs – of course, the statutory costs on PTDs 
continue to increase – but somehow IPs are supposed to have a magic cure for this 
problem..? 

Having said that, I’m not completely blind to the effects of the market in debtors, the 
anecdotal stories of which suggest a crazy world of surely unviable sums being sought. I do 
wonder if the situation isn’t so grim in England because creditors have exerted more 
pressure on fees in IVAs. However, personally I don’t see a statutory bar on pre-TD costs as 
a panacea. After all, that only controls the monies in the insolvency estate. 

Fergus Ewing does not see PTDs “as a sustainable debt relief solution for either creditors or 
debtors if more than half of all the receipts are spent on costs”. Unfortunately, the Chinese 
whispers have led to this message becoming even more extreme in front of the Scottish 
Parliament’s Economy, Energy and Tourism Committee: “A key issue with PTDs in recent 
years has been that, in some cases, they offer insufficient returns to creditors because most 
of the value in the debtor’s estate is used to pay the trustee’s fees”  
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(http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/68799.aspx). 
Please, will someone start talking some sense?! Firstly, the AiB’s statistics focus on total 
costs, not just Trustees’ fees. And we’re not talking mainly about DAS candidates here, 

are we? How many bankruptcies return more than half the pot to creditors? Does the lack of 
such a dividend make them unfair? 

I also find some of the fantastically biased AiB releases staggering. They repeatedly quote 
ABCUL, which refers to Trustees having “so often pocketed” the vast bulk of realisations and 
welcomes the “new measures to clamp down on abuses of protected trust deeds” 
(http://www.aib.gov.uk/news/releases/2013/09/changes-protected-trust-deeds). They 
absurdly misrepresent statistics, such as quoting Fergus Ewing in the same release: “the 
costs of protected trust deeds… are increasing by more than 25 per cent. The latest figures 
show this is happening in up to 84 per cent of cases”, when the figures show that this is 
happening in only 25% of cases! (The 84% comes from one firm’s figures alone. You could 
say it is “up to 100% of cases”, if you’d picked the right cases!) Thank goodness that IPs are 
strong professionals that will not let this kind of criticism demoralise them into stopping doing 
a decent job. Sometimes cases that appear straightforward on day one just get complex or 
assets appear – such as PPI refunds – that weren’t originally envisaged and the effort just 
needs to be expended, by IPs, agents and solicitors… to improve returns! Or would Mr 
Ewing prefer Trustees to walk away from tricky or new assets for fear that their costs might 
increase? 

Right, I must start getting objective about this. Otherwise, I’ll never get to the end of this 
article! 

Some of the PTD Regulation changes detailed in the AiB releases are: 

• A trust deed will be ineligible to be protected if the debtor’s total debts can be 
repaid in full within a 48 month period (i.e. from the full amount of the debtor’s 
surplus income, as calculated by means of the Common Financial Statement). 
 

• “Pre-trust deed fees, such as fact-finding fees,” will be excluded “so that these 
can no longer be charged separately and will be treated the same as other 
debts”. The AiB release refers to “fees”, but I think this should be “outlays”, 
shouldn’t it; I don’t think that even the AiB is expecting an IP to prepare a Trust 
Deed free of charge, is she?! 
 

• Trustees’ fees will be charged on the basis of a single fixed upfront fee and a 
percentage of funds ingathered. The fixed fee may be increased either with a 
majority in value of creditors (that is, an absolute majority, not a majority of those 
voting) or by the AiB. 

But other changes have not been given top-billing by the AiB: 

• The acquirenda period for Trust Deeds will be 4 years. Considering that, at least 
for a couple of years until the Bill becomes Act, bankrupts will only have to pay 
for 3 years (, are discharged after 1 year and are only exposed to a 1 year 
acquirenda period), some are predicting that PTD candidates will choose 
Sequestration. Personally, I doubt this, as it did not happen in England when 5-
year IVAs became commonplace, but then IVAs are seen as some debtors’ best 
efforts to do the right thing by their creditors; I’m not sure that PTDs have the 
same image. 
 

http://www.insolvencyoracle.com/
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/68799.aspx
http://www.aib.gov.uk/news/releases/2013/09/changes-protected-trust-deeds


 

www.insolvencyoracle.com 17 December 2013 Page 32 

 

• Debtors’ contributions will be determined using the Money Advice Trust’s 
Common Financial Statement. 
 

• Irrespective of creditors’ wishes regarding the Trust Deed achieving protected 
status, the AiB will have the power to refuse to register the Trust Deed, if she is 
not satisfied that the debtor’s expenditures and contributions are at appropriate 
levels. 
 

• The Regulations fix the equity of heritable property as at the date that the Trust 
Deed is granted, but they raise all kinds of questions about how equity realisation 
or contributions in lieu of equity are to work. 
 

• The AiB will have power to give directions, whether on the request of the Trustee, 
debtor, or creditors, or on the AiB’s own initiative. The Scottish Parliament 
Committee report mentioned above notes ICAS’ concerns that “the AiB is not 
best placed to take decisions in place of and over-ruling highly experienced and 
qualified IPs”, but all that it records the Minister saying in response is that “the 
AiB was undergoing significant restructuring to ensure that certain staff who 
would be involved in such decisions and appeals would be ring-fenced from 
those taking the original decisions” – that doesn’t deal with the concerns! 

The (brief) Regulatory Impact Assessment suggests that, whilst the AiB will incur costs of 
£1.3m over the first 5 years, which will be recovered through a statutory fee, the Regulations 
are not expected to impact on IPs’ costs, as the Regulations are not expected to restrict the 
level of IPs’ fees, just revisit the basis on which they are calculated. Does the SG truly 
believe that the Regulations will result in no additional expense on IPs?! 

For more details on the issues with the Regulations, I’d recommend ICAS’ written evidence, 
accessible at: http://icas.org.uk/Current_Insolvency_Issues.aspx (thank you, ICAS, for 
making available such an enlightening summary). 

Phew! Right – those are the imminent changes. The Bill proposes some more incredible 
changes and I know that ICAS and others are expending a lot of effort in an attempt to refine 
its contents. You have my sympathy! 

 

9. Two cases of marshalling; support for ETO dismissals; a flawed Chairman’s 
report fails to help a debtor escape her IVA; and a Company’s challenge of its 
Administrators’ appointment (24 November 2013) 

 

 

Although I have promised myself an 
article on the Scottish Bankruptcy Bill 
and I see that the Deregulation Bill has 
not gone smoothly through the House 
of Commons Committee, I should catch 
up with some recent decisions: 
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• Crystal Palace v Kavanagh: dismissals for an ETO reason are possible after 
all. 
 

• Smith-Evans v Smailes: is an IVA a nullity, if a Chairman’s report on the 
requisite majority achieved is challenged long after the S262 period? 

 
• Highbury v Zirfin: marshalling and the difference between equity of exoneration 

and the right of subrogation… 
 
• Szepietowski v the NCA: … but sometimes marshalling is restricted by the 

terms of the deal. 
 
• Closegate v McLean: the Company/directors were entitled to challenge the 

Administrators’ appointment. 

Back to the future: dismissals can be for an ETO reason even where the objective 
remains a going concern sale 

Crystal Palace FC Limited & Anor v Mrs L Kavanagh & Ors (13 November 2013) ([2013] 
EWCA Civ 1410) 

http://www.bailii.org/ew/cases/EWCA/Civ/2013/1410.html 

This successful appeal has been the subject of some helpful articles already, such as that 
written by Dr James Bickford Smith for R3’s Recovery News. My summary of the history up 
to this Appeal Court decision can be found at: http://wp.me/p2FU2Z-2R. 

The Court of Appeal stressed the case-sensitive natures of both this case and Spaceright 
Europe Limited v Baillavoine , which had formed the basis for the previous EAT’s 
decision to the contrary. Lord Justice Briggs highlighted the need, per Regulation 7 of the 
Transfer of Undertakings (Protection of Employment) Regulations 2006, to analyse the “sole 
or principal reason” for dismissals “so that the Employment Tribunal needs to be astute to 
detect cases where office holders of insolvent companies have attempted to dress up a 
dismissal as being for an ETO reason, where in truth it has not been” (paragraph 26).  

This Court agreed with the original ET’s analysis in this case that, whilst the Administrator’s 
ultimate objective remained the sale of the Club (as, Briggs LJ pointed out, would be the 
case in almost all Para 3(1)(b) Administrations), he made the dismissals because he needed 
to reduce the wage bill in order to continue running the business, i.e. they were for an ETO 
reason. This was contrasted with the facts of the Spaceright case, which had decided that 
the sole or principal reason behind the dismissal of the CEO was to make the business more 
attractive to a purchaser, illustrating how dismissals could fall outside of an ETO reason. 

If a Chairman’s report states that the IVA was approved and no S262 challenge is 
raised, does the IVA exist if the requisite majority had not been achieved?  

Smith-Evans v Smailes (29 July 2013) ([2013] EWHC 3199 (Ch)) 

http://www.bailii.org/ew/cases/EWHC/Ch/2013/3199.html 

I make no apologies for the length of this summary or the numerous quotes: I believe that 
this is a somewhat surprising and material outcome so that I felt it was wise to draw heavily 
from the judgment. 
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In a nutshell, the debtor appealed against her bankruptcy order, which was made as a 
consequence of a breached IVA. The debtor claimed that the IVA was a nullity, as the 
requisite majority had not voted in favour at the S257 meeting. 

Two creditors, RBS and HSBC (who had voted via TiX), had voted to restrict the IVA’s 
duration to 2 years, but, although immediately after the meeting the Chairman had written to 
TiX “pointing out the divergences from the instructions received” (paragraph 15), in the 
absence of a reply the Chairman reported that the IVA was approved and its duration was 3 
years. HH Judge Purle QC stated that “whilst the chairman of the meeting did not initially, in 
May 2008, have authority to cast the RBS and HSBC votes in the way subsequently 
indicated, RBS and HSBC have unequivocally ratified his actions by voting (albeit in the 
minority) for a determination upon the footing that the IVA was in place” (paragraph 17), 
referring to the creditors’ voting years’ later on the subject of how the Supervisor should 
react to the debtor’s breach of the IVA terms. 

Purle HHJ commented on the application of the decision in Re Plummer, in which Registrar 
Baister described his view of the differences between a material irregularity and something 
that invalidates an IVA approval. Registrar Baister had provided as an example a case 
where the chairman had wrongly calculated the votes and reported approval when the 
requisite majority had not been achieved. He had said that this goes further than a material 
irregularity; in reality, there never was approval. “It cannot be that in those circumstances 
section 262(8) could be said to overcome the problem by making real that which simply 
never was. The reason it cannot is because of its wording, which presupposes approval: it is 
‘an approval given at a creditors’ meeting’ which ‘is not invalidated’. Non-approval cannot, 
however, be transformed into approval” (paragraph 28).  

However, Purle HHJ held a different view. He reflected on another example in which a 
requisite majority is obtained on a vote marked objected to: “But let us suppose that no 
creditor in fact challenges the result. We are left with an IVA which has been approved on a 
disputed debt, which turns out later never to have been owed. Then, just as much in that 
case as in the example given by Registrar Baister, it can be said that there never was, as a 
matter of fact and law, the requisite majority. It would follow that the debtor could, when in 
breach of the IVA, let us say two years later, turn round and say: ‘There was no IVA and I 
cannot be made bankrupt for being in breach of its terms’, thus making the time-limited right 
of challenge or appeal redundant. It seems to me that that is such a startling result that it 
cannot possibly have been intended by Parliament and the draftsman of the Rules. For my 
part, I would not and do not construe this part of the 1986 Act or the rules as giving rise to 
those consequences. I would on the contrary construe section 262(8) and rule 5.22(6) as 
precluding that result” (paragraph 29).  

Consequently, in relation to decisions made at, or in relation to, a S257 meeting, Purle HHJ 
concluded that “If those decisions are not challenged, in my judgment, they should stand 
once the relevant report has been made. The time limits, which are tight, set out in both the 
Act and the Rules, should be applied and not subverted by a collateral attack months or 
even years down the line” (paragraph 32). In this case, he therefore decided that “as there 
was no challenge under section 262, the matter cannot be taken now by the debtor. 
Likewise, there was no challenge (assuming there could have been one) under paragraph 
5.22, under which the court’s power is expressly exercisable only if the circumstances giving 
rise to the appeal are such as to give rise to unfair prejudice or material irregularity. There is 
no unfair prejudice in holding the debtor to an IVA which he promoted nor was the 
irregularity material in light of the affected creditors’ knowledge and subsequent ratification” 
(paragraph 36). 
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Marshalling and the difference between equity of exoneration and the right of 
subrogation 

Highbury Pension Fund Management Company & Anor v Zirfin Investments 
Management Limited & Ors (3 October 2013) ([2013] EWCA Civ 1283) 

http://www.bailii.org/ew/cases/EWCA/Civ/2013/1283.html 

I summarised the first instance decision at http://wp.me/p2FU2Z-23. The key conclusion of 
that decision – that Highbury had a right to marshal securities, even though there was no 
common debtor (the claims attached to properties of the debtor and the guarantors) – was 
not the subject of the appeal. Highbury sought to appeal Norris J’s conclusion that its rights 
over the properties charged to Barclays could not be exercised until Barclays had been paid 
in full, because Highbury’s rights were restricted so by the wording of the guarantee. 

The Appeal judges agreed that the guarantee did not restrict the application of the principle 
of marshalling. Lord Justice Lewison explained the difference between (i) Zirfin’s right to 
become subrogated to Barclays’ rights by reason of the guarantee but only after Barclays 
had been paid in full and (ii) the right of equity of exoneration existing between Zirfin and the 
Affiliates (the primary debtor): “Where two persons are liable to a creditor for the same debt, 
but as between themselves one of them is primarily liable and the other is only secondarily 
liable, the debtor with the secondary liability is entitled to be exonerated from liability by the 
primary debtor. This equity, unlike the remedy of subrogation, is not dependent on actual 
payment by the secondary debtor. As soon as the liability is crystallised he is entitled to go to 
a court” (paragraph 19). 

Consequently, it was decided that, on the application of the principle of marshalling, 
Highbury was entitled to realise the securities notwithstanding that Barclays had not been 
paid in full, Barclays still retaining priority to repayment over Highbury. 

Marshalling again: it can come down to the wording 

Szepietowski v The National Crime Agency (formerly SOCA) (23 October 2013) ([2013] 
UKSC 65) 

http://www.bailii.org/uk/cases/UKSC/2013/65.html 

In 2005, the Assets Recovery Agency (which later became SOCA and, later still, the NCA) 
pursued assets acquired by Mr Szepietowski and this resulted in a settlement involving the 
granting of a second charge in favour of SOCA over a property, which was charged also to 
RBS, entitling SOCA to recover up to £1.24m from the proceeds of sale of the property. In 
2009, the property was sold but, after RBS’ debt was paid off, SOCA received only £1,324. 
Consequently, SOCA sought to invoke the right to marshal against another property charged 
to RBS (“Ashford House”). The lower courts had held that SOCA’s marshalling claim was 
well-founded and Mrs Szepietowski appealed to the Supreme Court. 

Although the Supreme Court unanimously allowed the appeal, the justices’ reasons for doing 
so fell roughly into two camps. 

Three justices held that marshalling failed partly because the charge did not create, or 
acknowledge the existence of, any debt from Mrs Szepietowski to SOCA; it simply provided 
that she was bound to pay SOCA an amount up to £1.24m from the sale proceeds. Lord 
Neuberger concluded that “where the second mortgage does not secure a debt owing from 
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the mortgagor to the second mortgagee, the right to marshal should not normally exist once 
the common property is sold by the first mortgagee and the proceeds of sale distributed, 
because there would be no surviving debt owing from the mortgagor to the second 
mortgagee. In such a case, equity should proceed on the basis that the second mortgagee 
normally takes the risk that the first mortgagee will realise his debt through the sale of the 
common property rather than the sale of the other property” (paragraph 56). He could not 
conceive of a case, but did not rule out its existence in exceptional circumstances, in which 
marshalling effectively could create a secured debt, where in the absence of marshalling no 
debt existed at all. 

However, the two other justices did not consider that the existence or non-existence of a 
personal liability was the key to deciding whether marshalling was possible. Lord Carnwath 
agreed that the appeal should be allowed because the terms of the settlement entitled 
SOCA to recover a sum from property with the specific exclusion of Ashford House and the 
wording impliedly excluded recourse to any source for payment other than those identified. 
“If SOCA had wished to include Ashford House as potentially recoverable property, they 
should have done so specifically, rather than hope to bring it in later by an equitable 
backdoor” (paragraph 91). 

Company/directors were entitled to challenge Administrators’ appointment (but failed 
in any event) 

Closegate Hotel Development (Durham) Limited & Anor v McLean & Ors (25 October 
2013) ([2013] EWHC 3237 (Ch)) 

http://www.bailii.org/ew/cases/EWHC/Ch/2013/3237.html 

The companies challenged the validity of the Administrators’ appointments by a QFCH on 
the basis that the floating charge was not enforceable. 

Firstly, the companies had to overcome the hurdle as to whether they had authority to make 
the application, given that Paragraph 64 of Schedule B1 states that, without the 
Administrators’ consent, a company may not exercise management power – defined as a 
power that interferes with the exercise of the Administrators’ powers. Richard Snowden QC 
did not see this as a difficulty for the companies: “I do not think that paragraph 64 is intended 
to catch a power on the part of the directors to cause the company to make an application 
challenging the logically prior question of whether the administrators have any powers to 
exercise at all” (paragraph 6). 

The facts of this case involved lengthy exchanges between the companies and the bank in 
relation to the companies’ complaints against the bank subject to litigation and proposals to 
settle the debt due to the bank, which ended with the bank’s appointment of Administrators. 
It was the companies’ case that “the Companies reasonably understood the communications 
from the Bank and the course of conduct between them to be a representation that neither 
side should take any action whilst negotiations between them were continuing” (paragraph 
44) and thus the bank had been estopped from taking the action of appointing 
Administrators. Mr Snowden QC decided on the evidence presented that the companies 
stood no real prospect of establishing that the bank’s statements or conduct amounted to a 
clear and unequivocal representation that the bank would not exercise its rights to take 
enforcement action and therefore the bank was not estopped from appointing 
Administrators. 
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10. Tomlinson: IPs caught in the cross-fire (4 December 2013) 

 

Banks have become the 21st century 
pariahs. It seems that they can do 
nothing right and they cannot afford to 
do anything wrong. Lawrence Tomlinson 
may have banks, and RBS in particular, 
sighted in his cross-hairs, but is there 
much in his report that should concern 
the IP regulators or may herald changes 
for IPs?  

 

Tomlinson’s published report can be found at:  
http://www.tomlinsonreport.com/docs/tomlinsonReport.pdf. 

The IP’s role: pre-appointment 

A large part of the report raises issues regarding companies’ routes into the RBS’ Global 
Restructuring Group and how, once there, companies find it almost impossible to escape it 
alive. IPs become wrapped into this argument via Tomlinson’s observations over the opaque 
nature of the Independent Business Review process: the bank selects the IP and usually 
only the bank sees the report. When you add to this the fact that the cost of the IBR is 
passed to the company, I can see how this may rankle, although I am not sure that this 
makes the whole process flawed.  

Tomlinson raises the issue of conflict of interest: he states that “it is easy to see how these 
reports may be used to protect the bank’s interests at the expense of the business. Much of 
the high value work received by these firms comes from the banks so it is naturally in their 
interest to protect the bank’s financial position”. Inevitably, the work of the IBR IP is fraught – 
can they really act independently? But who really is expecting them to do so? The IP’s client 
is the bank, not the company, so, at a time when the bank’s and the company’s interests 
cease to be aligned, it would seem to me to be foolish to assume that the IP introduced by 
the bank is not advising first and foremost the bank on how to protect its interests. If the 
company wants its own advice, then it should instruct its own IP. Of course some do, 
although Tomlinson fails to mention the barriers to some companies and their instructed IPs 
working to find a solution acceptable to the bank. 

The appointment of administrators 

Tomlinson writes that there are many occasions when the IBR IP later is appointed 
administrator. This seems to be a general comment rather than RBS-targeted, which might 
have been difficult to make stack up, as I understand that it is RBS’ policy not to appoint the 
IBR IP as administrator, is it not?  

It is also not clear whether the cases involving directors who feel mistreated by the banks 
are the same cases in which the IBR IP later became the administrator. I think this is 
important because, on its own, an IBR IP becoming administrator is not an heinous act. On 
the other hand, if we take one of Tomlinson’s worst case scenarios, where a business was 
only considered insolvent because of a property revaluation, the directors were frozen out of 
any opportunity to offer solutions, and they protested that the IBR leading to the bank’s 
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decision to appoint an administrator was flawed, then one might expect the IP to decline the 
appointment. 

The Insolvency Code of Ethics states: “Where such an investigation was conducted at the 
request of, or at the instigation of, a secured creditor who then requests an Insolvency 
Practitioner to accept an insolvency appointment as an administrator or administrative 
receiver, the Insolvency Practitioner should satisfy himself that the company, acting by its 
board of directors, does not object to him taking such an insolvency appointment. If the 
secured creditor does not give prior warning of the insolvency appointment to the company 
or if such warning is given and the company objects but the secured creditor still wishes to 
appoint the Insolvency Practitioner, he should consider whether the circumstances give rise 
to an unacceptable threat to compliance with the fundamental principles.” If an IP still 
decides to accept the appointment amidst protestations, clearly he should be prepared to 
encounter a complaint and perhaps worse. 

Tomlinson makes the point that “once an administrator has been appointed, the directors 
lose their right to legal redress”. Whilst directors lose their management powers and the 
administrator acquires the power to bring any legal proceedings on behalf of the company – 
and I should point out that I’m not a solicitor – there is precedent for directors to take some 
actions, e.g. challenging the validity of the administrator’s appointment, as demonstrated in 
Closegate (http://wp.me/p2FU2Z-4I). Challenges may also be made to court by 

shareholders (or creditors) (Paragraph 74 of Schedule B1 of the Insolvency Act 1986) and 
courts can order the removal of administrators (Paragraph 88). Of course, these measures 
cost money and probably will not reverse any damage done. 

The IP’s role: post-appointment 

More to the point, I think, is the risk of conflict of interest for bank panel IPs generally. 
Tomlinson puts it this way: “The relationship between the bank, IPs, valuers and receivers 
should undergo careful analysis. The interdependency of these businesses on banks for 
generating custom establishes a natural loyalty and bend towards the interests of the banks. 
Often the bank recommends or instructs the IP directly, so their preferential treatment is 
critical to their clientele. Maintaining independence and a fair hand for all parties involved 
appears extremely difficult.” 

We’ve seen this argument play out in the pre-pack arena: if directors are in control of 
appointing an IP as administrator, how can creditors be confident that the IP, on 
appointment, will be acting with due regard for their interests? Similarly, how can other 
stakeholders be confident that an IP will not be persuaded by this “natural loyalty” towards 
the bank controlling their appointment to act contrary to his duties as administrator? In a 
number of cases, I would suggest that it is academic: if the bank is the only party with any 
real interest – or it shares that with the unsecured creditors looking to a prescribed part – 
then any bias towards the bank will achieve the same result as if there were none… 
although this may overlook the first objective of an administration, which is to rescue the 
company as a going concern. 

Tomlinson is right: maintaining the IP’s balance here is extremely difficult, although I would 
be inclined to take receivers out of the equation, as there is no real change of “hat” for IPs in 
those cases. Until now, we have depended on the professionalism of the parties and the 
legal and regulatory processes to wield a stick towards any who stray, but I guess that we 
live in an age when that is no longer seen as adequate. 

Tomlinson highlights another risk of conflict of interest in relation to selling assets: “RBS is in 
a particularly precarious position given its West Registrar commercial portfolio under which it 
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can make huge profits from the cheap purchase of assets from ‘distressed’ businesses… 
Others have stated that they believe their property was purposefully undervalued in order for 
the business to be distressed, enabling West Registrar to buy assets at a discount price.” 
This is a new one on me and I’m not aware of any other bank being in a similarly “precarious 
position”. Although I would have thought that there would be little criticism levelled against 
IPs selling to West Registrar where it represents the best deal – and Tomlinson does not 
appear to be suggesting transactions at an undervalue by administrators – as we all know, 
there is a risk of getting caught up in allegations of stitch-ups wherever there is a connected 
party sale, whether that involves a director’s purchase in a pre-pack or a party connected to 
an appointing creditor. 

The Repercussions 

The most IP-relevant solution suggested by Tomlinson is:  

“It is also important that the wider potential conflicts of interest between the banks, IBRs, 
valuers, administrators, insolvency practitioners and receivers are given careful 
consideration. Where these conflicts occur, it does so at the expense of the business. If 
collusion did not happen between these parties and their relationships were more 
transparent, then better fairness between the parties could be ensured. This requires further 
investigation and consideration by the Government to ensure that the law is being upheld 
and these conflicts do not impact on the businesses ability to operate.” 

As mentioned previously, the Insolvency Code of Ethics covers specifically the scenario of 
an IP carrying out an IBR then contemplating an insolvency appointment. Personally, I think 
it does this rather well – it addresses not only how to view an objection by the directors, but 
also how the IP has acted prior to the insolvency appointment, how he has interacted with 
the company, whether he made clear who his client was etc. However, there is no ultimate 
ban on the IP accepting the appointment; as with most ethical issues, it is left to the IP to 
consider whether the threats can be managed or they render his appointment inappropriate. 
I would not be surprised if, down the line, there were a call for there to be a ban that an IBR 
IP could not be appointed as administrator. If it were a legislative measure, we could have 
fun and games defining such items as what constitutes IBR work and for how long a 
subsequent appointment would be prohibited, but it could be done. 

But would it have the desired effect? It would certainly increase the costs of some 
administrations, as the built-up knowledge and in many respects positive relationships of the 
IBR IP would be lost to the administrator. It might also have limited effect, as the “natural 
loyalty” could persist in any IP who has the prospect of more than one bank appointment, be 
it a case on which he carried out an IBR or a case on which he’d had no prior connection. I 
believe it is a natural tendency in all professions and trades to protect one’s clients and work 
sources and I do not believe it is something that can be avoided entirely. 

As with pre-packs, I would prefer the solution to involve those who feel mistreated doing 
something about it, calling to account anyone who acted contrary to their duties, ethical or 
otherwise. As with pre-packs, however, the devil is in establishing a clear understanding of 
what is and what is not acceptable behaviour, rather than simply trusting a gut feeling. 
Tomlinson has aired a few relevant issues, but also some irrelevant ones, I think, which 
unfortunately cloud the picture. 

But is anyone listening? The FT reported yesterday (http://www.ft.com/cms/s/0/550c5360-
5c31-11e3-931e-00144feabdc0.html#ixzz2mVVnGjFz) that George Osborne has washed his 
hands of the report, although Mr Cable seems more convinced that there are genuine 
problems. However, whatever the conclusions of the FCA’s skilled person’s review, I am 
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sure that insolvency regulators already are contemplating their next step. Some will see the 
Tomlinson report as an opportunity to renew calls for the end to bank panels of IPs. With a 
revision of the Insolvency Code of Ethics moving up the agenda of the Joint Insolvency 
Committee, I can see the ethics of the move from pre-appointment work to a subsequent 
appointment again being the subject of debate. 

 

 

 

Michelle Butler MIPA MABRP 
The above simply reflects the personal views and understanding of the author and should not be relied upon. 
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