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Regulation 4(2) 

Disposals in the first 8 weeks 

The regulation sets conditions on Administrators conducting a “substantial disposal” within 8 weeks of 

their appointment.  However, your Report on the Review that led to the regulations made no case for 

regulating sales other than pre-packs (i.e. sales that meet the definition in SIP16).  I accept that the 

SBEE Act empowered the Secretary of State to create regulations for any connected party sale in 

Administrations, but I do not see that you have explained the rationale for regulating non pre-packs.  

Your Review was limited to SIP16s only and I do not understand how imposing conditions on non pre-

packs will achieve the objective of improving the public’s confidence in pre-packs.   

Complying with the regulations introduces new burdens on IPs, including cost burdens which 

ultimately will be borne by the Administration estate and thus creditors.   While the Secretary of State 

may view these as justified in the case of a pre-pack, I do not understand the decision for increasing 

costs for non pre-packs. 

Eight weeks is a substantial amount of time in the life of an Administration.  In that time, an 

Administrator could have been appointed on a hostile appointment, i.e. with no pre-appointment 

communication with the director who was antagonistic to the Administrator on appointment, the 

Administrator could have traded for a few weeks while simultaneously undertaking a full marketing 

exercise, and then spent time negotiating with a number of parties including the director who turns 

out to be the most beneficial purchaser.  It is not clear why such a process would generate creditors’ 

dissatisfaction, especially where the Administrator explains their actions and decisions fully to 

creditors. 

Alternatively, the company’s assets could have been subject to an open auction process in which a 

connected party could be the successful bidder for a substantial part of the business or assets.  It 

would have been difficult for the connected party to have sought an evaluator’s opinion prior to the 

purchase and, for the reasons set out below, the Administrator may not be in a position to meet the 

conditions in Regulation 6. 

For these reasons, it seems counter-productive and unnecessarily restrictive to require all “substantial 

disposals” within 8 weeks of the start of the Administration to be captured by the regulations. 

Substantial disposal definition 

Similarly, the definition of “substantial disposal” includes the hiring out of a substantial part of the 

company’s business or assets.  Your Report did not mention that any case of the hiring-out of assets 

to connected parties was reviewed and, again, it is not clear why this activity has been caught by the 

regulations. 

The regulations leave the assessing of whether a transaction involving “a substantial part of the 

company’s business or assets” is caught by the regulations as a matter for the “Administrator’s 

opinion”.  This is not ideal, as it will likely result in the majority of IPs erring on the side of caution and 
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applying the regulatory burdens in cases where the Secretary of State had not intended the 

regulations to be applied. 

 

Regulation 6 

Quite rightly, as the seeking of an evaluator’s opinion is not in the Administrator’s power, the 

regulations provide a way for an Administrator to complete a sale in the absence of such an opinion.  

However, this regulation does not enable an Administrator to complete a sale where their proposals 

include any of the three statements listed in Paragraph 52(1) of Schedule B1 to the Act.  This is 

because Regulation 6(a) states that “a decision from the company’s creditors under paragraph 51(1) or 

paragraph 52(2)” has to have been made by creditors for a sale to be completed, but if any of the 

statements in Paragraph 52(1) are made, then “Paragraph 51(1) shall not apply” (Para 52(1)) unless the 

requisite value of creditors requests a decision, which rarely happens.   

In addition, creditors do not always vote on Administrators’ proposals: the case re Parmeko Holdings 

Limited demonstrated that this does not lead to the requirement for a court application, but it would 

mean that the Administrator has been unable to meet the condition of Regulation 6. 

These scenarios illustrate that some Administrators will be blocked from completing sales that are in 

the creditors’ interest where the purchasing connected party has not sought an evaluator’s opinion. 

This would seem particularly unfair, say, where an Administrator has been appointed by a qualifying 

floating charge-holder and, as only the floating charge-holder has a direct financial interest in the 

Administration, a Para 52(1) statement has been made.  In order to sell charged assets, the charge-

holder’s consent will have to have been sought and usually Administrators communicate closely with 

charge-holders to ensure that they are comfortable with the proposed sale and the method of 

marketing etc.  It is not clear why such cases should be blocked from meeting the regulations unless 

there is an evaluator’s opinion when it is possible for other cases to meet the regulations via 

Regulation 6. 

The need to give to creditors notice of the proposed decision on the Administrator’s proposals will 

also jeopardise the successful completion of some proposed sales.  Creditors will require 14 days’ 

clear notice (excluding delivery) of the proposed decision and in many cases the difficulties of keeping 

a business together during this time may mean that the sale will have broken down by the time that 

the creditors make their decision.  It will also substantially increase the costs of the Administration: for 

example, if one member of staff is required to remain on-site for those 14+ days in order to manage 

the company’s business, this alone could incur time costs in the region of £20,000. 

I appreciate that the preference would be for the connected party to seek an evaluator’s opinion, but 

in a great deal of cases the apparent alternative open to the Administrator of being able to seek 

creditors’ approval to proposals is no alternative at all. 

 

Regulation 8(3)(f)(i) 

The evaluator’s report must include a statement that “the evaluator is satisfied that… the grounds for 

the substantial disposal are reasonable in the circumstances” (or not).  It is not clear what is being 

measured in relation to the reasonableness of the grounds.  To what is the evaluator comparing the 

proposed disposal?  Are they comparing it to the next best offer, to the next best likely outcome, or to 
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the outcome if an entirely different strategy had been pursued, e.g. avoiding a formal insolvency 

process entirely or pursuing a Liquidation?  I have heard Stuart Hopewell of The Pre Pack Pool suggest 

that a Pool member’s opinion includes consideration of the viability of the purchasing company – is 

this part of the evaluator’s remit (and if so, should it be so, given that the Administrator’s decision 

focuses on what is in the insolvent company’s creditors’ interests)? 

 

Regulation 8(3)(h) 

The evaluator’s opinion must include a statement that there is sufficient evidence for the evaluator to 

provide either a “case made” or “case not made” opinion.  In light of the fact that The Pre Pack Pool 

have also been issuing “qualified” opinions, i.e. “not unreasonable but with some limitations as to 

information provided”, then should not this possibility be added?  

 

Regulation 12(4) 

The regulation requires the evaluator’s report to “be sent with (and at the same time as) the copy of 

the statement of proposals required to be sent to the registrar of companies and to creditors under 

paragraph 49(4) of Schedule B1”.  Paragraph 49(5) requires Administrators to issue their proposals “as 

soon as reasonably practicable after the company enters administration”.  In some cases, therefore, 

the proposals may already have been sent to creditors and filed with the Registrar and only thereafter 

does the Administrator proceed to a proposed “substantial disposal”, especially as the regulations 

capture sales made during the first 8 weeks of appointment.  Therefore, there likely will be cases 

where it is too late to send a copy of the evaluator’s report with the proposals. 

 

Michelle Butler 

5 November 2020 

insolvencyoracle@pobox.com 
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