
 

 

RESPONSE TO THE CONSULTATION: 

THE FUTURE OF INSOLVENCY REGULATION 

 

BY MICHELLE BUTLER 

Overview 

This response reflects my personal experience and views as an unlicensed insolvency practitioner.  I am 

drawing on my experience as a consultant to insolvency practitioners (“IPs”), assisting them to comply 

with insolvency regulations, which also involves assisting then to respond to their licensing bodies’ 

enquiries and investigations, and from my previous experience from 2005 to 2012 working in the IPA’s 

regulation department. 

It is alarming to read in Annex C to the Impact Assessment that “just over half of stakeholders who 

responded to the Call for Evidence opposed the creation of a single regulator”, but nevertheless the 

Government has taken forward this idea such that it comprises the bulk of the current consultation 

document.  The consultation document at least provides some explanation for the Government’s 

apparent appetite for a single regulator to sit within the Insolvency Service, but the reasons given seem 

largely based on perceptions, rather than facts, and the Insolvency Service’s direct experiences with the 

RPBs, which appear at odds with its recent reports on regulating the RPBs.   

Overall, the tone of the consultation document is that a new, Government-controlled, single regulator 

will achieve more consistent and satisfying results faster than the current regulatory framework.  While 

it is very simple to make this statement for a clean slate, it is difficult to see how this will be achieved 

especially given that the proposal is to delegate several functions to as-yet-unidentified third parties 

(probably one or more of the current RPBs) or otherwise rely on skilled staff that for some reason the 

Government believes it can attract to the single regulator.  The Insolvency Service’s memory also 

appears short – has it forgotten some of the notorious cases of “bad apple” IPs that had been directly 

authorised by the Secretary of State before he relinquished the role?  While of course the Insolvency 

Service is capable of learning from its mistakes, I have no confidence that a Government-controlled 

single regulator will prove more successful than the current RPBs, who have had decades to refine and 

improve their processes. 

In contrast with the attention given to the proposal for a single regulator, the consultation document 

contains several other extremely important proposals such as the introduction of firm-based regulation, 

which I believe have some merit in principle, but are very difficult to assess given the lack of detail 

provided.  It is of considerable concern that this consultation encompasses a wide range of proposals, 

some of which are little more than nebulous ideas.  I trust the Government will take its time to explore 

the full consequences of each proposal it decides to take forward with the assistance of additional 

consultations. 

 

Michelle Butler 

25 March 2022 

insolvencyoracle@pobox.com 
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Responses to Consultation Questions 

1. What are your views on the Government taking on the role of single regulator for the 

insolvency profession? 

2. Do you think this would achieve the objective of strengthening the insolvency regime and 

give those impacted by insolvency proceedings confidence in the regulatory regime? 

In my view, this would not achieve the objective of strengthening the insolvency regime for the following 

main reasons: 

• The Secretary of State (“SoS”) had been responsible for the direct authorisation of IPs until 2016.  

In the insolvency profession, the perception was that SoS authorisation was the most “light 

touch” of all the regulatory bodies and, from my perspective in the IPA at the time, it was evident 

to me that a not insignificant number of the IPs who transferred from the SoS to the IPA 

performed to far worse standards than those already licensed by the IPA; indeed, I recall that 

some were clueless of some of the basic statutory requirements.  The insolvency profession was 

rife with stories of “bad apples” who had been allowed to continue to act under an SoS 

authorisation for many years.  I had understood that the Insolvency Service had recognised the 

sub-standard nature of their direct authorising regime and that this was one reason for their 

relinquishing the role.  I am therefore very surprised to read throughout the consultation 

document that the Insolvency Service believes that it is now in a position to regulate IPs to a 

far better standard than the current RPBs.  It is not clear to me from the consultation document 

that the Insolvency Service has analysed what went wrong when it had previously directly 

authorised IPs and thus how it can avoid making the same mistakes. 

• In my view, one of the reasons why the SoS failed to regulate their directly-authorised IPs 

successfully was because their staff were more distant from the insolvency profession than the 

RPBs.  The current RPBs have frequent interactions with their licensed IPs: they respond to 

technical and ethical queries, they interact at roadshows and conferences, and their monitoring 

staff are relatively approachable and thus can gather intelligence on emerging trends and 

issues.  The consultation document indicates that the Insolvency Service is blind to the value of 

this interaction with IPs.  Thus, I believe that a Government-controlled single regulator will 

operate in an ivory tower, will fail to move quickly on emerging trends and will impose on IPs 

unworkable requirements to the detriment of the effective running of the profession. 

• An illustration of the Insolvency Service’s failure to appreciate the practicalities of insolvency 

practice is its Dear IP publications.  On several occasions, Dear IP has instructed IPs to take a 

course of action that conflicts with other demands – sometimes even conflicting with statutory 

requirements – on IPs.  The Insolvency Service has also failed to maintain Dear IP in line with 

changing legislation, leaving IPs and the RPBs questioning what standards should be applied.  

It is my view also that the Insolvency Service has used Dear IP to add further burdens to IPs’ 

workloads that are not set out in statute.  It seems to me that this is often done to reduce the 

Insolvency Service’s costs, e.g. of the Redundancy Payments Service or of their director 

disqualification unit, but there appears to be no appreciation of the additional costs placed 

upon IPs, which ultimately are borne by insolvent estates.  It is my fear, therefore, that a 

Government-controlled single regulator, which is responsible for setting standards, will further 

burden IPs with impractical and extra-statutory work that will adversely affect the efficient 

administration of insolvencies. 
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• Another reason why I believe the SoS failed to regulate IPs successfully previously was because 

its monitoring staff were inadequate.  They were "home-grown” and lacked the qualifications 

and breadth of practical experience of their contemporaries in the RPBs.  While the consultation 

document indicates that monitoring may be outsourced to third parties, who may be one or 

more of the current RPBs, this raises the question: what benefit is there in introducing the 

Government-controlled single regulator?  This also fails to appreciate the mobile nature of good 

quality staff: how likely is it that the RPBs will be able to retain their valuable staff especially in 

this time when there is a demand for good quality workers in the insolvency market and given 

that the Government’s proposals seriously threaten RPB staff’s job prospects?  The consultation 

document indicates that the single regulator would not outsource complaints-handling.  This 

similarly appears ill-conceived: how does the Insolvency Service propose to recruit skilled and 

experienced staff, given that it will be competing with private insolvency practices?  As 

mentioned above, the Insolvency Service’s track record for employing adequately skilled staff 

for regulatory functions is poor. 

• The Insolvency Service has acted as “regulator of regulators” for many years.  Its regulatory 

reports on the performance of the RPBs have demonstrated that over the years the Insolvency 

Service has made a number of “recommendations” for improvement, which thereafter have 

been implemented by the RPBs.  Who would act as “regulator of regulators” under the new 

system?  A Government-controlled single regulator sitting within the Insolvency Service already 

appears far too close for comfort; even setting aside the self-interest threats, the system would 

suffer from group thinking and I cannot see that the single regulator would be subject to critical 

review that appears to be valuable in the current Insolvency Service-RPB system. 

On the other hand, I do believe that a Government-controlled single regulator could improve some 

parties’ confidence in the insolvency regulatory regime (at least in the short term until the flaws in the 

single regulator’s activity become evident).  However, this is only because many non-IPs misunderstand 

the way the RPBs currently regulate IPs.  There is a misconception that, because IPs “pay the wages” of 

RPB staff, the RPBs are disinclined to discipline them.  In my experience, this is not the case.  RPB staff 

are very conscious of this misconception and, if anything, this tends to make RPB staff more 

complainant-friendly.  Further, the IPs and lay members of the RPB regulatory committees take their 

role very seriously and are keen to ensure that the reputation of the RPB is upheld and that IPs are 

disciplined robustly wherever this is warranted.  Indeed, the Insolvency Service’s own regulatory reports 

on the RPBs’ performance has demonstrated that the RPBs have improved over recent years and those 

reports do not suggest that wholesale changes are warranted. 

It would be a serious mistake to decide to establish a Government-controlled single regulator almost 

solely on the basis that this will dispel the perception that RPBs do not robustly regulate their 

“members”.  Perceptions – or misconceptions – should be addressed by education, not by a complete 

system overhaul, especially where there are suspicions that the new system may actually perform worse 

than the current one. 
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3. Do you consider the proposed objectives would provide a suitable overarching framework 

for the new government regulator or do you have any other suggestions? Please explain 

your answer. 

In my view, too much emphasis has already been placed on the statutory objectives introduced by the 

Small Business, Enterprise and Employment Act 2015.  They are just words.  Far more important is how 

the Government proposes to deliver the basic expectations on an insolvency regulator and in my view 

the consultation document sets out insufficient bases for believing that its proposed single regulator 

will achieve this. 

 

4. Do you consider these to be the correct functions for the regulator in respect of Insolvency 

Practitioners and in respect of firms offering insolvency services? Please explain your 

answer. 

With the exception of standard-setting, which I address in my answer to question 6, I believe these are 

the correct functions for the regulator in respect of IPs.  While in principle the same applies in respect 

of firms, the consultation document provides insufficient explanation of how it is proposed the regulator 

would perform these functions in respect of firms.  I would urge the Government to explore further how 

firm regulation would operate, particularly in relation to how the functions in respect of individual IPs 

overlap, before taking steps to implement firm regulation. 

 

5. Are there any other functions for which you consider the regulator would require powers? 

Please explain your answer. 

I believe that the Government should add the following functions to the regulator’s role: 

• Anti-money laundering (“AML”) supervision 

At present, each RPB also acts as the AML supervisor for its authorised IPs.  The consultation 

document states that the Government “will discuss with OPBAS and the RPBs how this function 

might best be carried out under the new regulatory framework”.  This suggests to me that it is 

not proposed that the new regulator will take on the AML supervision role for its authorised 

IPs.  Unless an IP is already otherwise regulated by an RPB (e.g. as a chartered accountant), it 

would seem likely that the IP would fall to be AML-supervised by the HMRC.  This would not be 

conducive to strengthening the insolvency regulation regime or parties’ confidence in it.  It 

would also duplicate regulatory oversight and costs. 

• Bonding supervision 

At present, the RPBs are responsible for ensuring that their authorised IPs are appropriately 

bonded and submit monthly cover schedules documenting new, increased and released specific 

penalty bonds.  The consultation document also proposes new duties on the IP regulators for 

monitoring payment of – and in some cases, themselves paying – bond premiums.  At present, 

the RPBs are also named as parties to the bond so that, where necessary, the RPB has a role in 

activating the consequences of a bond.  All these functions ought to be handled by any new 

regulator. 
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• Provision of ethical and technical helplines/support services 

With the best will in the world, drafters of statutory instruments and regulatory standards 

cannot address every eventuality and principles-based standards often require additional steers 

from the regulator to assist the regulated persons in applying those standards in practice.  At 

present, the RPBs operate ethical and technical helplines/support services to fulfil these needs.  

Therefore, any new regulator should similarly perform these functions. 

• Support of, and interaction with, the Joint Insolvency Examination Board (“JIEB”) 

At present, the JIEB is supported by the RPBs to enable it to administer the examinations that 

form a vital criterion for the authorisation of new IPs.  The consultation document does not 

explain the Government’s intentions as regards the JIEB and whether it proposes to retain the 

examinations as an authorisation criterion.  Given that there would be no incentive for the RPBs 

to continue to support the JIEB in the event that the RPBs were no longer regulators, it would 

appear necessary for the new regulator to take on this role. 

Inevitably, these additional functions would increase the costs on the new regulator and thus would 

affect the Impact Assessment.  However, as these functions are currently fulfilled by the RPBs, I would 

expect the new regulator to be able to perform them at no extra cost to the insolvency profession.  If 

the revised Impact Assessment is unable to demonstrate that the new regulator would remain cost-

neutral, this would raise questions on whether the Government’s proposed new regulator is the best 

solution. 

 

6. Do you agree that the single regulator should have responsibility for setting standards for 

the insolvency profession? Please explain your answer. 

No.  Or at least, I do not agree that a single regulator should have the sole responsibility for setting 

standards.   

The consultation document states that the current framework, which encompasses a “range of different 

interests represented on the [JIC,] means that progress on making changes can be slow” and that this 

can mean compromises are necessary to reach agreement.  The document suggests these are 

disadvantages that the Government is looking to eliminate via the new system.  This is alarming.  I would 

urge the Insolvency Service to revisit why, around 2010, it demanded that the JIC’s membership be 

expanded to include lay members.  I assume that at the time the Service believed that the contribution 

of lay members to the standard-setting process was essential.  What has changed such that it no longer 

considers this necessary?  Does the Service believe that speed of delivery is more important than 

ensuring that proposed standards have been thoroughly considered by the range of stakeholders?   

In view of my past experience acting as the IPA secretariat to the JIC, I believe that the main reason why 

SIPs etc. take a great deal of time to finalise is because there is no dedicated resource.  The JIC and SIP 

working group members are very busy people who volunteer their time free of charge.  It is very easy 

to lose the momentum on drafting projects and very difficult to schedule meetings at which all can 

attend.  In my view, SIPs etc. could be produced far more swiftly if more effort were made to assign 

dedicated resources and it would not require a reduction in stakeholders’ contributions to the process. 

As mentioned earlier, despite the majority of respondents to the previous Call for Evidence opposing 

the suggestion of a single regulator, the Government is proceeding with the proposal.  If this is an 
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indication of how a Government-controlled regulator would set standards for the profession, even if it 

involved the proposed “non-statutory committee… to provide advice to the regulator", I fear that there 

would be no future insolvency “profession”, but rather it would comprise of companies following 

formulaic box-ticking processes with no interest in taking on challenging appointments and whose 

performance is measured primarily by how many complaints it attracts. 

I also repeat my concerns set out in my answer to questions 1 and 2 above regarding the Insolvency 

Service’s track record as regards Dear IP articles, many of which are no longer fit for purpose (and some 

were not fit for purpose on initial publication) or are impractical and unnecessarily burdensome.  The 

suggestion that the new regulator could produce “what might be termed a manual for Insolvency 

Practitioners” is laughable: it took the Insolvency Service several years to update its Official Receivers’ 

technical manual (which covers only two of the c.10 insolvency processes carried out by IPs and does 

not extend to the processes of Scotland and Northern Ireland) to reflect the changes introduced by the 

Insolvency (England & Wales) Rules 2016.  What resources would be available to the new regulator to 

ensure that any IP manual remains fit for purpose? 

 

7. Do you agree that it would help to improve consistency and increase public confidence if 

the function of investigation of complaints was carried out directly by the single regulator? 

Please explain your answer. 

I agree that, in the short term, public confidence would likely increase, as there is a misconception that 

the RPBs do not robustly discipline their members.  However, the single regulator would need to 

perform the function of providing consistent and robust investigations into complaints in order to 

maintain that increased public confidence. 

The consultation document stated that respondents to the Call for Evidence “pointed to… a lack of 

consistency in outcomes… sometimes even within RPBs”.  This demonstrates that simply introducing a 

single regulator will not guarantee consistency.   

Given the amount of time that the Insolvency Service has had to explore what might lead to inconsistent 

outcomes by the RPBs – if these truly exist, rather than simply being a perception – I would have 

expected the Service to have identified why inconsistent outcomes emerge and thus whether the 

inconsistencies might be eradicated.  The consultation document does not provide such an explanation. 

In my experience, I do believe that the disciplinary outcomes of complaints and monitoring issues can 

vary, although rarely in material ways.  No two cases are exactly the same and the RPBs take into 

consideration a wide range of mitigating factors.  Inevitably, the outcomes will vary, as like is never 

compared with like.  The RPBs’ appeal processes, as well as the ability for complainants to ask the 

Insolvency Service to review the matter, should be sufficient to ensure that justice is achieved.  It is 

therefore difficult to see how a single regulator’s work will improve consistency. 

I also repeat my point above about the challenge facing a Government-controlled single regulator in 

recruiting skilled investigators.  In my view, the single regulator will not be adequately resourced to 

ensure thorough and fair investigations. 
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8. What are your views of the proposed disciplinary and enforcement process and the scope 

to challenge the decision of the regulator? Please provide reasons to support your answer. 

The process described by the consultation document appears reasonable.  However, it is not clear how 

this process differs materially from that followed already by the RPBs and therefore it is not clear how 

practically this process would improve the speed of complaints handling and the consistency of their 

outcomes. 

The process is only one part of the puzzle.  Of significant concern is how the Insolvency Service will 

resource the processes adequately and the additional costs this is likely to generate, given that at 

present the RPBs’ disciplinary committees are resourced by volunteering professionals. 

 

9. Are there any other functions which you think should be carried out directly by the single 

regulator? Please explain your answer. 

Given that my view is that the Insolvency Service should continue its current work as “regulator of 

regulators” to address any under-performance of the RPBs in regulating their authorised IPs, I do not 

believe that any functions should be carried out by the single regulator. 

I also question the rationale for the proposed single regulator given the Government’s suggestion that 

a number of functions may be delegated to other bodies, which may well be the same bodies that the 

Government suggests are under-performing.  Why would such a framework result in a vastly superior 

regulatory regime? 

 

10. In your view should the specified functions be capable of being delegated to other bodies 

to carry out on behalf of the single regulator? Please explain your answer. 

In my view, the specified functions should be capable of being delegated to other bodies, provided that 

the other bodies retain their skilled staff.  As mentioned above, I have serious concerns that, in light of 

this consultation and the current insolvency recruitment market, the valuable insolvency-dedicated 

workforce of the RPBs will not remain in place by the time the single regulator decides on delegating 

functions.  In the absence of any such well-resourced bodies at that time, to whom would the single 

regulator turn? 

 

11. Are there any other functions that you think should be capable of being delegated to other 

bodies to carry out on behalf of the single regulator? Please explain your answer. 

Aside from the point above regarding the RPBs’ future staff resources, it is not clear to me why in 

principle the investigation of complaints should not be delegated to other bodies.  If the Government 

is concerned about the consistency of outcomes, then the single regulator could retain responsibility 

for deciding the outcomes based on the investigation reports produced by a delegated body.  I also do 

not believe it would be outside the ability of the single regulator to supervise the speed with which a 

delegated body conducts its investigations. 
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The consultation document refers to delegating the “routine monitoring of Insolvency 

Practitioners/firms… and provision of a report to the regulator on the outcome of monitoring”.  It is 

assumed that this refers to routine monitoring “visits”, which the RPBs currently carry out.  It is not clear 

why non-routine (aka “targeted”) monitoring visits are not considered capable of being delegated to 

other bodies.  How, therefore, does the Government envisage non-routine monitoring being 

undertaken by the single regulator? 

At present, most RPBs ensure that their authorised IPs undertake a process of self-review between 

routine monitoring visits, e.g. the ICAEW requires annual compliance reviews.  In my experience, the 

standards of many insolvency practices are greatly improved by these reviews.  The consultation 

document does not suggest that the single regulator will require anything similar from its authorised 

IPs.  In my view, this is a serious omission and risks failures to meet required standards being repeated 

for several years until they are – possibly, depending on the scope of the visit – spotted at a routine 

monitoring visit.  The supervision of an IP self-review process is another function that should be capable 

of being delegated to other bodies, especially as most RPBs already have many years’ experience of this 

work. 

I refer to my response to question 5 above regarding the additional functions I believe should be in the 

scope of a single regulator.  These also should all be capable of being delegated to other bodies. 

 

12. In your opinion would the introduction of the statutory regulation of firms help to improve 

professional standards and stamp out abuses by making firms accountable, alongside 

insolvency practitioners? Please explain your answer. 

I believe the statutory regulation of firms has the potential to improve standards, but the consultation 

document provides scant detail on how this would work in practice.  In my view, this proposal needs 

to be explored in far greater detail before being taken forward. 

An area that the consultation document fails to explore is the interaction of disciplinary outcomes 

levelled at the IP personally and/or the firm.  In my view, this is far more important than any superficial 

measure such as the suggested requirement to nominate a responsible individual within a firm.   

As the consultation document points out, one potential flaw in the current regulatory regime is that a 

firm can effectively white-wash its regulatory record by dismissing an IP who has acquired a poor 

record with its authorising body (because the IP has been responsible for appointments run in a sub-

standard way using the firm’s processes and resources) and replace them with a “clean” IP.  Clearly, 

regulating the firm as well as the IPs could put a stop to this.  

 

13. The Government believes that all firms offering insolvency services should be authorised 

and meet certain minimum regulatory requirements, but that additional regulatory 

requirements should mainly be targeted at firms which have the potential to cause most 

damage to the insolvency market. What is your view? Please explain your answer. 

In my view, the additional regulatory requirements are unnecessary.  Some are superficial, e.g. the 

proposed requirement to confirm that appropriate controls and governance are in place, and others 
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are unnecessary as the RPBs’ current monitoring standards already effectively enforce them, e.g. if an 

IP’s activity requires “enhanced monitoring” to ensure that cases are administered adequately, the 

RPB will make this a condition on the IP. 

As mentioned above, I believe the value of firm regulation is in ensuring that disciplinary outcomes – 

including any conditions required to be met to continue being authorised – are attached to the firm, 

rather than or in addition to the individual IP, where this is merited.  In my view, this would not require 

any additional box-ticking of firms’ meeting regulatory requirements as envisaged by the consultation 

document and thus the additional costs of monitoring and enforcing these unnecessary requirements 

could be saved for all firms. 

 

14. In your view should certain firms be subject to an additional requirements regime before 

they can offer insolvency services? If so, what sort of firms do you think should be subject 

to an additional requirements regime? Please explain your answer. 

No.  As mentioned above, I believe that an additional requirements regime is unnecessarily complicated 

and expensive.  The alleged abuses identified in the consultation document could be avoided by simply 

creating a regime whereby disciplinary and monitoring outcomes are attached to the firm where this is 

merited. 

 

15. Do you think that regulation of firms should require a firm subject to an additional 

requirements regime to nominate a senior responsible person for ensuring that the firm 

meets the required standards for firm regulation? Please explain your answer. 

No.  The suggested “appointment of a senior manager with certain responsibilities acting on behalf of 

the firm to ensure compliance with the regulatory regime” seems unnecessary.  It would simply add 

costs to the regulatory regime and would not guarantee that firms would be any more compliant.  It 

would also do nothing to deal with the alleged abuses indicated by the consultation document.  

The AML regime requires a senior person responsible for compliance to be appointed to firms 

proportionate to the size and nature of their business.  In my experience, this does not assist firms to 

comply with the AML regulatory requirements.  Each AML-regulated firm is supervised for compliance 

purposes and where a firm’s procedures etc. are found deficient, the firm is sanctioned and repeated 

deficiencies threaten the firm’s continued status as a regulated entity.  I am not aware that this 

regulatory regime is assisted because some firms are required to have a senior person appointed.  

Given the additional costs proposed by the consultation document, I would urge the Government to 

ask the AML Supervisors about the cost/benefit of the appointment of an AML senior person. 

 

16. If so, would you envisage that the senior responsible person would be an Insolvency 

Practitioner? If not, please specify what requirements there should be for that role? 

N/A. 
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17. Do you think that a single public register for Insolvency Practitioners and firms that offer 

insolvency services will provide greater transparency and confidence in the regulatory 

regime? Please explain your answer. 

The Insolvency Service already provides a public register, which is capable of being searched by IP or 

by firm.  The only addition proposed by the consultation document is the linking of details of disciplinary 

sanctions – these are also already provided on .gov.uk, albeit in a different area – which, presumably 

would be displayed for only a set period of time, as is currently the case. 

Although this information could be presented in a more user-friendly manner – and it could be kept 

more up-to-date, which appears not to be currently the case – it is not clear to me how an improved 

public register would materially impact on confidence in the regulatory regime. 

The Insolvency Service’s current “find an IP” site displays both appointment-taking and non-

appointment taking (“NATs”) licensed IPs.  The consultation document makes no reference to NATs.  It 

is not clear therefore whether the Government envisages NATs being abolished under the new regime.  

If this is the case, then I would urge the Government to reconsider the Impact Assessment, as abolition 

of NATs will reduce the revenue per IP and the proposed single regulator would therefore not be cost 

neutral on the remaining authorised IP population. 

 

18. What is your view on the regulator having a statutory power to direct an Insolvency 

Practitioner or firm, to pay compensation or otherwise make good loss or damage due to 

their acts or omissions? Please explain your answer. 

The consultation document explains that, despite the Insolvency Service’s work on the potential for 

paying compensation that began in 2016, there has been very little progress with the RPBs in 

introducing and implementing such a change.  I expect that there are some very good reasons why this 

has been the case and I would urge the Government not to make light of the RPBs’ concerns over this 

proposal. 

While in some cases it may be obvious how an IP may “make good loss or damage due to their acts or 

omissions”, in my view such cases will be rare.  Taking the last two disciplinary sanctions published on 

.gov.uk as examples: 

• RJJ failed to submit monthly progress and closure case updates – given that the consultation 

document does not envisage a single regulator undertaking monitoring of this type, 

presumably this sanction would not be repeated under the proposed new regime 

• SMG was found to have failed in a number of aspects of administering IVAs, including: delays 

in progressing and closing IVAs; defects in dealing with breaches to IVA terms; neglecting to 

set aside funds for bankruptcy proceedings; and inadequate communication and information 

to creditors and others.  How much compensation would be appropriate in these circumstances 

and to whom would the compensation be paid – the debtor, all the creditors, or the complainant 

alone? 
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The consultation document suggests that the regulator be empowered to order compensation of up to 

£250 where a service failure has caused “undue inconvenience, anxiety or distress to an individual”.  I 

believe such a provision would foster a complaints culture, which would burden the regulator with an 

increased number of complaints and thus increase the costs of the regulatory regime, which ultimately 

would be passed onto the estates. 

Consequently, I do not believe it is practical or advantageous to effective regulatory and insolvency 

regimes for the regulator to be empowered to order compensation, which should remain in the remit 

of the courts. 

 

19. What is your view on the amount of compensation that the regulator could direct an 

Insolvency Practitioner or firm to pay for financial loss? Please explain your answer. 

As explained above, I do not believe the regulatory should be empowered to direct the payment of 

compensation.   

However, where an IP’s acts or omissions have caused an undisputed financial loss to an insolvent estate 

or to a party to an insolvency process, the regulator could be empowered to direct the IP (or the firm) 

to make good the loss – in whatever amount the loss is found to be – in line with their duties in 

administering the insolvent estate in accordance with statute.  Where the amount is disputed, the matter 

should be determined by the courts. 

 

20. Which option or options do you consider would be most suitable to fund a compensation 

scheme for the insolvency profession? Alternatively, do you have a suggestion on how a 

compensation scheme for the insolvency profession might be funded? Please explain your 

answer. 

As mentioned above, I object to the establishment of a “compensation” scheme.  Where an IP/firm is 

otherwise directed to make good losses, this should be borne by the IP/firm themselves.  I find it 

objectionable to suggest that compliant IPs should contribute to the costs of remedying/compensating 

for the acts and omissions of their non-compliant peers. 

 

21. Are there any further impacts (including social impacts) that you think need inclusion or 

further consideration in the Impact Assessment? While the consultation seeks initial views 

on how funding options might operate under a new regulatory model, the Government 

would continue to develop the funding model further with stakeholders and interested 

parties, once decisions have been taken in the light of views received on the proposal for a 

single regulator. 

I refer to my answers to questions 5 and 17, which include observations of additional costs that I do not 

believe have been considered in the Impact Assessment. 
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The Impact Assessment has been calculated on the basis of there being 1,570 IPs as at 1 January 2021.  

This number includes non-appointment taking IPs, which do not appear to be envisaged as existing 

under the proposed single regulator regime. 

In any event, I believe that it is a flawed assumption to base the Impact Assessment on the current 

number of authorised IPs.  I believe that the proposed significant changes to the regulatory regime will 

persuade some IPs to leave the profession, as the new regime proposes to be more complicated and 

less supportive of IPs.  A smaller regulated population will erode the gains of economies of scale and 

add to the cost per IP. 

 

22. What are you views on the above proposals for funding of insolvency regulation? Do you 

have any other suggestions for self-funding of regulation? 

As explained above, my preference is for continuation of the current regulatory regime of the RPBs with 

the Insolvency Service acting as regulator of regulators.  Such a regime would require no changes to 

funding. 

As explained above, I do not believe that firm regulation requires the “bells and whistles” envisaged by 

the consultation document and therefore, while there would be an additional cost to firm regulation, I 

would envisage this being imposed by the RPBs, most of which already operate a form of firm regulation 

and/or membership. 

 

23. Should the current minimum statutory requirements of a bond be extended as proposed to 

include the following (if you disagree, please explain your answer including any alternative 

proposal or any additional factors to be included)… 

I understand that the Secretary of State currently requires the proposed minimum statutory 

requirements to be included in the wording of a bond to enable him to approve the bond.  Therefore, 

making these statutory requirements at least should assist transparency and may well ease the burden 

on the Secretary of State in approving the wording of bonds. 

 

24. Would extending the statutory minimum requirements of bonds remove the need for 

Secretary of State approval of bond wording? What would be the possible impacts of this 

change? 

No.  It is vital that bonds meet the statutory minimum requirements and it should not be left to the 

bond provider to approve their own work. 
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25. Should a minimum period of run-off cover be provided for in statute and should the 

period be 2 years? If not 2 years, what should it be? Do you see any disadvantages to 

applying a minimum period for run-off cover? 

I am not in a position to answer these questions. 

 

26. Where a maximum indemnity period is applied by a bond provider: 

• should the maximum period an insolvency estate is covered be at least 6 years from the 

date of appointment? 

• should the Insolvency Practitioner be able to extend cover past the maximum period if 

they are still appointed on the case, with agreements from the bond provider? 

While few insolvency appointments last longer than 6 years, these nevertheless need to be covered for 

the entire period of the appointment.  If extension were only possible with the agreement of the bond 

provider, it is not clear how an IP might continue to ensure cover if the provider does not so agree.  

Therefore, perhaps the maximum indemnity period should always be the length of the appointment. 

 

27. Should cancellation of cover due to non-payment of premium only be allowed where 

application for payment has been made and reasonable notice has been given to the 

Insolvency Practitioner and their regulator? If yes, what would be considered reasonable 

notice? 

Non-payment of premium should not result in cancellation of cover: this is not an insurance product, 

but a bond. 

 

28. Where a regulator has been notified that cover may be revoked due to non-payment of a 

premium, should the regulator be responsible for ensuring creditors of affected insolvency 

estates remain protected? 

While this may be an attractive proposition, it is not clear how this would work in practice.  How would 

a regulator ensure that appropriate bonds are maintained and paid for?  Would they need to examine 

each and every case file to determine the value of each specific penalty bond in line with the regulations?  

What if they encountered difficulties accessing the case files?  For how long would they need to maintain 

cover and how would this be paid for?  These issues would appear to render the suggestion non-viable. 

 

29. The Government proposes to increase GPS cover to £750,000. Is this sufficient? If not 

please explain why. 

This may not be sufficient to cover a large case portfolio involving widespread fraud, but it seems a fair 

balance between increasing cover and managing the consequent increased costs of cover. 
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30. The minimum insolvency estate specific cover is currently £5,000. Government proposes 

this should be increased to £20,000. Would this level provide sufficient cover for small 

insolvency cases? 

This would be far more than sufficient cover for the smallest insolvency cases.  Many cases appear to 

have no realisable assets at the start and are taken on by IPs on a speculative or wholesale basis.  These 

cases are adequately covered by the current minimum cover of £5,000 and it is not clear to me why this 

should be increased to £20,000.  Indeed, even at present some bond providers offer a £5,000 bond at a 

reduced premium for a case with assets less than £500.  If the minimum were increased to £20,000, I 

would hope that the bond providers would continue this practice to ensure that IPs are not paying 

excessive premiums for unnecessarily high bonds. 

 

31. Should the GPS be reformed to cover interest, investigation, parallel and bond claim costs 

of the successor Insolvency Practitioner?  

32. Should the specific cover obtained per insolvency estate be set at a higher level than the 

asset value to factor in interest, parallel and investigation costs and fees of a successor 

practitioner in bringing a claim? If so what percentage above the asset value is an 

appropriate amount, and why? 

I am not in a position to answer these questions. 

 

33. Should the option of a Global Bond, where the distinction between GPS and insolvency 

estate specific cover (SPS) is removed, be provided for? If so, who would benefit from such 

a product and can you foresee any disadvantages? 

In principle, this appears attractive.  I do not foresee any disadvantages, although I would expect others 

active in the bonding market to be in a better position to answer these questions. 

 

34. Would adding a requirement for Insolvency Practitioners to declare the level of cover 

specific to that estate as part of the initial report to creditors be helpful information for 

creditors? If so, should any changes to the level of cover also be reported? 

No.  There are already far too many regulatory requirements on the contents of office holders’ reports 

to creditors and creditors regularly complain that IPs are incurring costs promulgating unnecessary 

information.  This additional requirement would merely irritate creditors further. 
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35. Where an Insolvency Practitioner is appointed as special manager, does a surety bond 

provide sufficient security? If not, please explain why. 

36. Are the current rules requiring security for special managers fit for purpose (taking into 

account that they apply to all persons appointed special manager, including those who are 

not Insolvency Practitioners)? If not, what changes should be made? 

I am not in a position to answer these questions. 

 

37. Do you agree that the proposed changes to the current requirements for bonding should 

be made now pending more significant changes to the regulatory regime? 

Yes.  As mentioned in my answer to question 5, I believe the current RPBs’ duties in connection with 

bonds have been overlooked in relation to the proposed single regulator changes.  Implementing the 

agreeable proposed changes to the bonding regime as soon as possible would help inform the 

proposals regarding the single regulator.  In addition, the Insolvency Service’s work in relation to 

proposing changes to the bonding regime has covered many years and it is not appropriate therefore 

to delay agreeable changes any longer. 

 

38. Considering the changes proposed to the bonding regime above, would the introduction 

of a single regulator present opportunities for more fundamental reform of the bonding 

regime? If so, please give reasons for your answers including any suggestions you may 

have on a proposed reform. 

I do not see any such potential.  However, as mentioned in my answer to question 5, I recommend that 

the Government consider the current RPBs’ activities in relation to bonding to determine how these 

functions would work under the proposed single regulator model. 

 

39. Is the current balance in the UK between protection of creditors’ interests and cost to the 

insolvency profession the right one? If not, how might this be addressed? 

I have no reason to view the current balance as inappropriate. 

 

40. Do you think that a levy funded scheme should replace the existing bonding regime, and 

cover not only acts of fraud or dishonesty by an Insolvency Practitioner but also a broader 

compensation regime? Please explain your answer. 

No.  As mentioned above, I do not agree that a compensation regulatory regime should be introduced.   

In addition, the RPBs currently require all their authorised IPs to have professional indemnity insurance, 

which covers acts of negligence.  I have no reason to believe that this regime is flawed.  However, if a 

Government-controlled single regulator were to replace the RPBs’ role in enforcing requirements for 
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professional indemnity insurance, it would appear necessary for this gap to be plugged, preferably by 

the single regulator enforcing similar requirements. 

 


